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Kién nghi hoan thién quy dinh cua
B6 luat Hinh sy Viét Nam vé céc toi xam pham
stcc khoe cua ngudi khac va nhirng giai phap nang cao
hiéu qua dp dung (tir thyc tién tinh Pak Lik)
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Chinh stra ngay 28 thang 5 nam 2015; Chap nhan dang ngay 15 thang 6 ndm 2015

Tém tit: Trén co s& nghién ctru quy dinh cua B9 luat hinh sy (BLHS) Viét Nam, ciing nhu thyc
tién xét xir cdc vu 4n xAm pham sirc khoe clia ngudi khdc trén dia ban t1nh Dik Lik trong giai
doan 05 nam (2009-2013), tac gia klen nghi hoan thién phap luat va dé xuét nhiing giai phap nang
cao hi¢u qua 4p dung phuc vu yéu cau stra d6i, bd sung toan dién BLHS va cong tic du tranh

phong, chdng céc t6i pham nay.

Twr khoa: B0 luat hinh sy, tdi xdm pham stic khde ctia ngudi khac.

1. Kién nghi hoan thi¢én quy dinh cia BLHS
Viét Nam vé cac toi xam pham sirc khée cia
ngwoi khac

Trong céc quyén con ngudi, quyén bat kha
xam pham vé tinh mang, suc khde, danh du,
nhin pham c6 vi tri ddc biét quan trong trong
chinh séach, phdp luat cua Nha nudc ta. Trén co
s& ndy, khoan 1 Diéu 20 Hién phdp Viét Nam
nam 2013 quy dinh: “1. Moi nguoi c6 quyén bat
khd xam pham vé than thé, dwoc phdp ludt bdo
hé vé sirc khée, danh dw va nhéan phcfm; khong
bi tra tan, bao luc, truy birc, nhuc hinh hay bat
ky hinh thire doi xir nao khdc xam pham thén
thé, sirc khée, xiic pham danh du, nhin phcfm...”
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[1]. Do d6, khi c6 bét ky hanh vi nao xAm pham
dén cdc quyén con ngudi néi chung, quyén bat
kha xdm pham vé tinh mang, sitc khoe, danh
du, nhan phdm néi riéng déu bi xu 1y rat
nghiém khic. BLHS Viét Nam nim 1999, sira
d6i nam 2009 da danh mot chuong riéng quy
dinh trach nhiém hinh su ddi voi céc to1 xam
pham tinh mang, stic khoe, danh dy, nhan pham
cua con nguoi trong d6 cac tdi xam pham strc
khoe cla ngudi khic chiém mét vi tri quan
trong, dugc dat & vi tri tht hai sau khach thé
“tinh mang” cua con nguoi cling quy dinh cling
trong Chuong XII B§ Iuat nay. Do do, dudi géc
do khoa hoc luat hinh sy nudc ta, cdc toi xam
pham sirc khoe cua nguwoi khdc la nhitng hanh
vi nguy hiém cho xa héi, dwoc quy dinh trong
Chuong XII BLHS Viét Nam, do nhitng nguoi
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co nang luyc trdch nhiém hinh sy va du tuéi chiu
trdch nhiém hinh sy thuc hién mot cdch c6 y
hodc vo y, xdm pham quyén duwgc bdo vé vé sirc
khée ciia con nguoi dwoe Hién phdp va phdp
ludt ghi nhdn, bdo vé.

Tinh ik Lik (Http://daklak.gov.vn) nim &
trung tim ving TAy Nguyén, dau ngudn ciia h¢
thong séng Sérépdk va mot phan cua song Ba,
nam trong khoang toa do dia 1y tir 107028'57"
dén 10805937" d6 kinh Dong va tir

1209'45" d&n 13025'06" do vi Bic, c6 d6 cao
trung binh 400-800 mét so véi mat nude bién,
nam cdch Ha N6i 1.410 km va cdch Thanh phé
H6 Chi Minh 350 km. Phia Bic gidp tinh Gia
Lai, phia Dong gidp Phi Yén va Khanh Hoa,
phia Nam gigp Lam DPong va Pik Nong, phia
Tay gidp Campuchia. Theo sd liéu thong ke,
trong giai doan 05 nam (2009-2013), Toa an
nhan dan tinh ik Lik da thy 1y, giai quyét 4n hinh
su hai cép (so thim va phic thém) nhu sau:

Béng 1.Tinh hinh cong tac thy 1y, giai quyét 4n hinh sy ctia Toa 4n nhin dan
tinh Pak Lak trong giai doan 05 nam (2009-2013)
Nguén: Toa dn nhan dan tinh Pdk Lik

Tinh hinh cong tic thu ly, gidi quyét dn hinh sy

Nim ctia Toa 4n nhan dan tinh Dk Lik
Cép Thuy ly Giai quyét Con lai
So thdm 1.605 3.073 1.559 2.951 46 122
2009 Phic thAm 419 686 415 676 4 10
Téng 2.024 3.759 1.974 3.627 50 132
So tham 1322 2395 1.299 2.346 23 49
2010 Phic thdm 428 730 422 706 6 24
Tong 1750 3.125 1721 3.052 29 73
So thAm 1.430 2.655 1.397 2.551 33 104
2011 Phiic thim 439 681 430 662 9 19
Tong 1.869 3.336 1.827 3213 42 123
So thdm 1.667 3.272 1.639 3.200 28 72
2012 Phic thAm 493 826 486 817 7 9
Tong 2.160 4.098 2.125 4.017 35 81
So thdm 1.569 3.107 1.543 3.020 26 87
2013 Phiic thim 524 928 517 921 7 7
Téng 2.093 4.035 2.060 3.941 33 94
So thdm 7.463 14.155 7.437 14.068 156 434
Téng Phtic thim 2.277 3.789 2.270 3.782 33 69
Téng 9.740 17.944 9.707 17.850 189 503

Vi véy, tu viéc nghién cuu quy dinh cua
BLHS Viét Nam ciing nhu thuc tién xét Xt céc
vu dn xam pham suc khoe ctia ngudi khic trén
dia ban tinh Pak Lik trong giai doan 05 nim
(2009-2013), dé nang cao hiéu qua cong tic diu

tranh phong, chdng tdi pham va thyc hién
nghiém chinh yéu ciu téng két va stra doi toan
dién BLHS Viét Nam, ching t6i d& xuét kién
nghi hoan thién quy dinh vé cédc toi pham nay
nhu sau:
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1.1. Sira déi tinh tiét “gdy cyo”’ tat nhe cho
nan nhdn” quy dinh tai diém b khoadn 1
Diéu 104 BLHS

Hién nay, trong thyuc tién 4p dung, thuong
tdt ma nguoi pham ti gay ra cho nan nhan cé
hai loai la thuong tat tam thoi hodc thuong tat
vinh vién. C6 ngudi c6 ty 1é thuong tat cao
nhung chi la thuong tat tam thoi, sau mot thoi
gian dugc diéu tri va cham séc thi stc khoe c6
thé hoan toan trd lai binh thuong. Ngugc lai, cé
truong hop ty 1€ thuong tat khong phai qua cao
nhung thuong tat 1a vinh vién, chang han mat di
mot bd phén trén than thé, ngudi bi hai phai
mang theo thuong tat d6 sudt doi. Trong BLHS
hién hanh, cac nha 1am luat da buéc dau thira
nhan van dé nay qua tinh tiét “gdy cé Gt nhe
cho nan nhan”. Tuy nhién, diém bat hop 1y ciia
BLHS 1la chi thtra nhan gay cd tat “nhe” ma
khong thira nhan truong hop gy cd tat “ngng”.
Hon nira, do k¥ thuét 1ap phap, cdc nha lam ludt
sir dung tir ngir ¢6 tinh chat dinh tinh 14 “nhe”
nén gy khé khin cho thyc tién 1a cdc co quan
tién hanh t6 tung khong biét cin ctr vao dau dé
xdc dinh cd tat 1a “nhe” hay “ndng”. Dé giai
quyét vin d& nay, ngay 17/4/2003 Hoi dong
Tham phan Toa 4n nhén dan t6i cao phai ban
hanh Nghi quyét s6 02/NQ-HDTP trong d6 giai
thich: “Gay c6 tat nhe cho nan nhdn” la hau
qué ctia hanh vi ¢b ¥ giy thuong tich hodc gy
ton hai cho strc khoe cua nan nhén dé lai trang
thai bat thuong, khong thé chira dugc cho mot
bd phén co thé cua nan nhan véi ty 1€ thuong tat
dudi 11% khi thudc mot trong cac truong hgp:
lam mat mot bd phén co thé cua nan nhan; lam
mat chirc nang mot bd phan co thé cua nan
nhén; lam gidm chuc nang hoat dong clia mot
bd phan co thé cua nan nhan hoac lam anh
huong dén tham m§ clia nan nhén.

Tuy nhién, cich gidi thich ndi trén mau
thuan voi quy dinh ciia Piéu 104 BLHS véi néu

nhu vay s€ khong dp dung dugc véi truong hop
ty 1¢ thuong tdt cia nan nhan to 11% tr¢ 1én
(theo khoan 2, khoan 3 Diéu 104 BLHS) trong
khi khoan 2, khoan 3 Piéu 104 BLHS quy dinh
ro: pham tdi trong truong hop ma ty 1€ thuong
tat tor 11 % dén 30 % (khoan 2) hoac pham t6i
14 ty 1€ thuong tat la tr 31 % dén 60 % (khoan
3) “nhung thu¢c mot trong cdc truong hgp quy
dinh tai cdc diém tir diém a dén diém k khoan 1
Diéu nay” (nghia 1a bao gdm ca diém b khoan 1
v6i tinh tiét “gady c6 tat nhe cho nan nhdn”.
Hon nita, cach quy dinh ctia BLHS tai khoan 2
va khoan 3 Diéu 104 néu trén ciing khong hop
Iy vi khi ty 1€ thuong tat da la trén 11 %, cé
truong hop dén 60 % thi ¢ tat giy ra ciing
khong thé 1a “cé tdr nhe” dugce nira. V& ban
chat, Nghi quyét s6 02/NQ-HDPTP cua Hoi
ddéng Thim phan Toda 4n nhan déan ti cao da
khéc phuyc tinh bat hop 1y ciia BLHS nhung day
1a van ban quy pham phap luat dudi luat nén vé
nguyén tic khong thé trai luat hay mau thuan
véi quy dinh ciia BLHS duogc.

Do d6, chiing t6i kién nghi khong nén quy
dinh 12 tinh tiét “gdy ¢é it cho nan nhan” ma
can stra doi lai tinh tiét nay theo hudng 1a “gay
co tdt cho ngn nhan” thi s& hop 1y hon. Diéu
nay ciing ting dugc mot nha hoat dong thuc
tién l4u nim cua Tda 4n nhan dan téi cao dé
Xuét [2]. Bén canh dd, ciing can hudng dan cu
thé truong hop nao thi dp dung tinh tiét “gdy o
tGt cho nan nhan” nay theo timg khoan cy thé
ctia Pidu 104 trong cdc vin ban huéng dan thi
hanh BLHS, hoac dudi hinh thic Thong tu lién
tich cua lién nganh Cong an, Kiém sat, Toa an,
Tu phép hodc dudi hinh thirc Nghi quyét cua
Hoi ddng Tham phan Toa dn nhan dan tdi cao.

1.2. Sita doi mugc hinh phat cho bao dam cong
bang gitta Diéu 95 va khoan 2 Diéu 105 BLHS

Diéu 95 BLHS quy dinh: “Ngudi nao giét
nguoi trong trang thdi tinh than bi kich dong
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manh c6 thé bi phat th tr sdu thdng dén ba
nam...” (khoan 1). Trong khi d6, tai khoan 2 biéu
105 quy dinh: “Géy thuong tich hogc gy ton hai
cho stic khoe cua nguoi khdc ma ty 1€ thuong tat
tir 61% tré 18n hodc dan dén chét nguoi hodc
trong truong hop ddc biét nghiém trong khdc” thi
c6 thé bi phat ti tir mor nam dén nam ném.

Nhu vay, rd rang hai truong hop nay mirc
hinh phat chua tuwong xtng, vi tinh chit cua
hanh vi tai khoan 2 Biéu 105 it nguy hiém hon
so v6i Piéu 95, do d6, mirc hinh phat duong
nhién lai nhe hon (ca mitc khéi diém va muc t6i
da). Do d6, nén stra khoan 2 Diéu 105 cho
thong nhat véi khoan 1 Piéu 95 BLHS va
khoan 1 Piéu 105 ciing nén giam nhe hon.

“Piéu 105. Toi cd y gay thuong tich hodc
gdy ton hai cho strc khoe ciia nguoi khic trong
trang thdi tinh than bi kich dong manh

1. Nguoi ndo ¢ y giy thuong tich hodc giy
ton hai cho stc khoe ctia nguoi khic ma ty 1€
thwong tat tir 31% dén 60% trong trang thdi tinh
than bi kich dong manh do hanh vi trdi phép
luat nghiém trong ctia nan nhan déi v6i ngudi
d6 hodc ddi voi nguoi than thich ctia nguoi do, thi
bi phat canh cdo, céi tao khéng giam giir dén mot
nam hodc phat ti ter ba thdng dén mét nam.

2. Pham tdi thugc mét trong cic truong hop
sau day, thi bi phat it tir sdu thdng dén ba néim:

a) Pbi v6i nhidu ngudi;

b) Gay thuong tich hodc gdy ton hai cho sirc
khoé cua ngudi khdc ma ty 1€ thuong tat tr 61%
tro 1én hodc din dén chét ngudi hodc trong
truong hop dac biét nghiém trong khac”.

1.3. Ghép cdc Diéu 108 va Diéu 109 BLHS
thanh mot toi pham

Theo d6, nén nhép hai t6i vd y giy thuong
tich hodc gy tén hai cho sitc khoe cua ngudi
khiac (Piéu 108) va toi vo y gy thuong tich
hodc gdy ton hai cho sirc khoe ciia ngudi khic

do vi pham quy tic nghé nghiép hodc quy tic
hanh chinh (Diéu 109) thanh mot td6i nhu quy
dinh ctia Didu 110 BLHS nam 1985 trudc day.
S¢ di viéc tach toi vé y giy thuong tich hoac
gdy ton hai cho strc khoe ciia nguoi khac trong
BLHS nam 1985 thanh hai ti nhu quy dinh cta
BLHS hién hanh dugc xem 1a mét trong nhiing
biéu hién cua nguyén tic phan héa hanh vi
pham t4i. Tuy nhién, can luu ¥ 1a trong ca hai
diéu luat: Diéu 108 va Diéu 109 BLHS nim
1999, cac nha lam luat chi dua ra mot cAu thanh
toi pham. N6i mot cich khic, quy dinh cia
Diéu 108 va Piéu 109 BLHS hién hanh (néu
khong tich dén hinh phat bd sung cdm dam
nhiém chirc vy, cAm hanh nghé hodc lam cong
viéc nhét dinh tai khoan 2 ciia hai diéu nay) thi
chi 12 sy chuyén dich mang tinh mdy méc quy
dinh cua Diéu 110 BLHS nam 1985 trudc day,
nghia la tuy phan héa hanh vi ma khdng phan
héa trach nhiém hinh sy. Chiing t6i cho rang
viéc tach thanh ti danh riéng chi c6 ¥ nghia khi
quy dinh thém tinh tiét dinh khung hinh phat
méi (nhu trudong hop cua Piéu 95 va Piéu 96
BLHS), néu khong thi thém diéu luat méi chi
1am cho BLHS ning né thém vé mat hinh thirc
va khong bao dam tinh khoa hoc. Mit khac, vé
mit thyuc tién, tir khi BLHS nam 1999 dugc ban
hanh dén nay, s bi cdo bi xét xir vé& toi vO ¥
gdy thuong tich hodc gy ton hai cho sirc khoe
ctia ngudi khic do vi pham quy tic nghé nghiép
hodc quy tic hanh chinh ciing chiém ty 1& rat
thip. Do d6, chiing tdi cho rang nén quay lai
cich quy dinh cua Piéu 110 cia BLHS nim
1985 thi hop 1y va khoa hoc hon.

Nhu vay, Diéu 107a BLHS (ghép Piéu 108
va Diéu 109 BLHS) nhu sau:

“Diéu 107a. Toi vo ¥ gdy thwong tich hodc
gdy 16n hai cho sirc khée ciia ngueoi khdc

1. Ngudi nao vd y gy thuong tich hodc giy
t6n hai cho stic khoe ctia nguoi khic ma ty 18
thuong tat tr 31% trd 1€n, thi bi phat canh cdo,
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ci tao khong giam giir dén hai nim hodc phat
th tir ba thang dén hai nam.

2. Pham tdi trong trudng hop do vi pham
quy tic nghé nghiép hodc quy tic hanh chinh,
thi bi phat ti1 tir sdu thang dén ba nam.

3. Ngudi pham t6i con ¢6 thé bi cdm dam
nhiém chirc vu, cAm hanh nghé hodc lam cong
viéc nhét dinh tir mot nam dén nim nam”.

1.4. Ban hanh van ban hudng dan thi hanh
BLHS lién quan den cdc toi xdm pham stc khoe
ctia nguoi khdc

Vé kién nghi nay, can tap trung hudng dan,
gidi thich cdc van dé dudi day:

- Huéng dan, giai thich vé nhiing cin cu dé
phan biét giita toi giét nguoi voi toi cb y gly
thuwong tich... Thyc té hién nay, Toa dn céc cap
0 dia phuong chua c6 can cir mang tinh phap ly
chinh thirc dé giai quyét van d& nay da dén mot
s6 vu 4n phdi cdi stra t0i danh sau khi xét xur.

- Huéng dan, giai thich vé can ctr phan biét
ba toi - tdi cb y gdy thuong tich hodc gy ton
hai cho stric khoe cua ngudi khac (Diéu 104), to1
¢ y giy thuong tich hoic giy ton hai cho sirc
khoe ciia nguoi khéc trong trang thdi tinh than
bi kich dong manh (Piéu 105) va ti c¢b y giy
thuwong tich hodc gy ton hai cho sitc khoe cua
nguoi khic do vuot qud gidi han phong vé
chinh déng (Diéu 106) dé théng nhit nhan thic,
tranh nhitng sai 1am trong dinh t6i danh khi xir
1y, giai quyét cdc vu 4n nay.

- Huéng dén, giai thich vé tinh tiét “pham
16 ¢6 tinh chdt cén d6”. Hién nay, thyc té cic
Toa 4n van phai cin cir vhio mot van ban dudi
hinh thic cong van (Cong van s6 38/NCPL
ngay 06/01/1976 va két luan Hoi nghi tong két
cong tic nganh nim 1995). Piéu nay o rang Ia
bat hop 1y can phai dugc khic phuc ngay dé
luat hinh sy Viét Nam thodt khdi tinh trang
“ludt cong van” trudc day.

2. Nhirng gidi phap khac ning cao hi¢u qua
ap dung quy dinh cia BLHS Viét Nam veé
cac toi xam pham strc khée ciia nguwoi khac

Bén canh kién nghi hoan thién phdp luat,
chiing t6i cho rang, dé ning cao hi¢u qua 4p
dung quy dinh cia BLHS Viét Nam vé cic toi
xam pham sirc khoe cia ngudi khdc, can c6
nhiing giai phap dong bo khic sau day.

2.1. Tang cuong va ndng cao hiéu qua cong tdc
tuyén truyén, pho bién va gido duc phdp ludt
hinh sy trén dia ban tinh Pak Lak

Tuyén truyén, phd bién, gido duc phép luat
la mot trong nhitng bién phdp quan trong dé
dua phép luat hinh sy vao cudc song, vira c6 ¥
nghia phong ngira t6i pham nhung ddng thoi
cling gép phan ning cao hiéu qua dp dung phap
luat.

Qua thyc tién xét xir cdc vu 4n Xam pham
sirc khoe ciia nguoi khac, ching toi nhan thy
nguyén nhan ctia hau hét cic vu pham t6i cd y
gdy thuong tich hodc gy ton hai cho sirc khoe
cua nguoi khac la do tinh trang mot by phan
nguoi dan, dac biét la ) hoc sinh, thanh nién
trén dia ban cé y thitc phép luat kém, nhan thirc
mo ho vé yéu cau cua phap luat d6i voi quyén
duoc ton trong va bdo vé stic khde ciua nguoi
khac. C6 vu én, chéng han nhu vu Bli Anh
Vinh va Hita Ngoc Hira Hoang Vi xdy ra trén
dia ban thanh phé Bu6én Mé Thuot nam 2002,
chi vi nghe Bui Anh Vinh néi “Ba may bi
ddnh”, Hia Ngoc Hura Hoang Vil khong can
biét thuc hu ra sao da cam dao chém nhiéu nhat
vao déu, chén va ba vai cua anh Pao Ngoc Du.
Theo Ban gigm dinh phdp y s& 455/PY-TgT
ngay 26/4/2000, anh Du phai chiu thuong tich
1a: seo thai duong go ma trai 17 cm, khuyét so 8
cm ddy phap phong; seo thdi dwong 11 cm,
khuyét so 3 cm ddy cimg; vét thuong mat trudc
c6 chan phai 11 cm, phit né khép cb chan ; han
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khép c6 chan phai; néi ngong, néi lap, tu duy
cham; ty 1€ thuong tat 1a 68%.

Cé6 vu 4n, chi vi mau thuan trong viéc s
dung dat dai cia cha me dé lai, anh em tudt
trong gia dinh ding dao, siing ty ché ban, chem
nhau dan dén thuong tat nang cho nan nhan nhu
vu Nguyén Phi Hiung & huyén Cu Kuin ding
dao chém nhiéu nhat vao hai tay, gét chan, ba
vai, lung, hdng, sau d6 dung chan dd vao mat
va quai ham ctia em rudt minh 12 Nguyén Phi
Luwong lam Luong bi da thuong, tu mau néi so,
gdy xuong ham dudi, ty 1€ thuong tat 41%
(Theo Ban gidm dinh phdp y s 788/PY-TgT
ngay 07/8/2013 ctia Trung tdm gidm dinh phap
y tinh Dik Lik).

C6 vu dn, nhu vy 4n danh chét ong Ngo
Vian Thoa trd tai thdn Quang Trung, xa Ea Tan,
huyén Kroéng Néang néu ¢ trén. Cac bi cdo xam
pham dén sirc khoe ngudi khéc véi 1y do rat
don gian la bi hai da héi trdm ca phé (ma lai
khong phai 1a ca phé trong riy clia minh).

Do d6, ching tdi cho riang viéc tuyén
truyén, phd bién, gido duc, ning cao y thirc
phép ludt cho moi ngudi dan trén dia ban tinh
Pik Lik 1a rat can thiét. Can quén triét va thyuc
hién nghiém tic Két luan sé 04-KL/TW ngay
19/4/2011 cta Ban Bi thu vé& ting cudng su
lanh dao ctia Dang trong cong tic phd bién,
gido duc phdp luat, nang cao y thirc chip hanh
phdp luat ciia cdn bd, nhan dan va Luat phd
bién, gido duc phap luat. Cu thé 1a phai:

- Tiép tuc cing cd, ning cao nhén thirc va
taing cuong sy linh dao ciia cp uy, t chirc
dang céc cép trong cong téc phd bién, gido duc
phdp luat ndi chung, trong d6 c6 cic quy dinh
cia BLHS vé cic tdi xam pham suc khde con
nguoi. Cic co quan nha nuéc, Mat tran T
qudc, cdc doan thé, cdc td chuc kinh t& phai
thuong xuyén thyc hién cong téc phd bién, gido
duc phdp luat. Phat huy vai tro chi dong, sang
tao cia Hoi dong phdi hop cong tic phd bién,
gido duc phdp luat va céc thanh vién cua Hoi

déng trong viéc tham muu va td chirc thuc hién
ké hoach phé bién, gido duc phép lut & ting co
quan, don vi, dia phuong, tao su chuyén bién
tich cyc vé nhan thic va y thirc tén trong, chap
hanh phép luat ctia toan thé cén bd va nhén dan;
g6p phan thyc hién tot cdc nhiém vy phat trién
kinh té - x4 hoi, giam thiéu va han ché dén murc
thip nhat tinh hinh t6i pham x4m pham sirc
khoe ctia nguoi khic xay ra trén diaban tinh.

- Tang cuong sy phdi hop giita cdc cip, cic
nganh trong cong tc pho bién, gido duc phép
luat. DPé cao vai tro, trich nhiém cua cac co
quan truyén thong dai chiing, cdc cdn bd chuyén
trach va Hoi dong phdi hop cong tic phd bién,
gido duc phdp luat. Xac dinh r6 ndi dung,
chuong trinh phdi hop, tuyén truyén, phd bién,
gido duc phdp luat trong ting thoi gian, phu
hop voi ting co quan, don vi, dia phuong;
Thudng xuyén kiém tra, so két, rit ra nhiing
kinh nghiém tot dé phat huy, kip thoi khic phuc
nhitng han ché, thiéu sot.

- Tich cuc d6i méi, da dang héa céc hoat
d6ng phd bién, gido duc phdp ludt phit hop véi
dic diém, nhu cau ciia tmg nhém ddi tugng va
cdc diéu kién, hoan canh cu thé cua ting co
quan, to chic va cdc dia phuong; 1ong ghép
cong tic pho bién, gido duc phéap ludt voi viée
thuc hién cdc chuong trinh, cidc phong trao van
dong quan ching khdc; thudng xuyén hudéng
dan, kiém tra, don déc thyc hién chuong trinh,
ké hoach pho bién, gido duc phap luat; kiém
diém, phé binh, xtr 1y nghiém khic d6i véi
nhitng co quan, to chirc, cd nhan khong thuc
hién ding nhi€m vy dugc giao [3].

2.2. Nang cao hiéu qua hoat dong thu thdp
chung cu, tang cwong trdch nhiém cua nhiing
nguoi tién hanh 6 tung trong diéu tra, truy té, xét
X cdc vu dn xadm pham sirc khoe cua nguoi khdc

Chting ctr 1a nhitng gi c6 that, dugc thu thap
theo trinh ty, thu tuc do B0 luat t6 tung hinh sy
quy dinh ma Co quan Diéu tra, Vién kiém sit,
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Toda 4n ding 1am can cir dé xdc dinh c6 hay
khong c6 hanh vi pham t6i, nguoi thuc hién
hanh vi pham t6i ciing nhu nhiing tinh tiét khac
can thiét cho viéc giai quyét vu n. Chi trén co
s& ching ctr thu thap dugc, cdc co quan tién
hanh t6 tung méi c6 thé xdc dinh duge diy du,
toan dién duogc cac tinh tiét cta vu 4n da xay ra.

Tuy nhién, trén thuc té, & Pak Lik c6 mot
s6 vu 4n da khong lam ré dugc mot cach khach
quan sy that cua vu 4n xdm pham suc khde
nguoi khic ma nguyén nhén 1a nhing thiéu soét,
sai 1am trong hoat dong thu thap chung cu.
Ching han nhu vu Nguyén Phi Hing xay ra xi
Cu Ewi, huyén Cu Kuin néu trén. Qué trinh
diéu tra, Co quan Piéu tra thu duoc mot khéu
sting ty do ché khong c6 dan va trong Ban két
luan diéu tra, ban cdo trang va ban an so thAm
déu néu tinh tiét 1a sing khong c6 dan. Tuy
nhién, tai phién tda phic tham, bi cédo lai khai:
nguoi bi hai cam sing hudng vé phia bi cdo dé
ban nhung dan bi 1ép nén bi cdo xdng vao tudc
sing va ding dao dam nhiéu nhat vao ngudi
nan nhan. Sau d6, bi cdo da thao vién dan ra
dua cho vg. Vo bi cao la chi Nguyén Thi
Thuyét da giao ndp vién dan dai 2,5 cm, dudng
kinh 0,7 cm, phia duéi c6 diu va cham lung 19,
dau dan xoay tron dwoc nhung céc co quan tién
hanh t§ tung cdp so thim da khong tién hanh
giam dan vién dan dé x4c dinh chung loai dan
c¢6 phit hgp véi cdc thong s ki thuat tir khau
sting da thu gitt hay khong; nguyén nhéan vién
dai bi ling 16 c6 phai do ngudi bi hai bép cd
sung bén bi cdo tao nén do dan bi l4p hay do
nguyén nhan nao khdic; tinh ndng cua cling nhu
luc sat thuong cua vién dan...

C6 thé néi rang nhiing sai s6t vé thii tuc néu
trén trong qud trinh thu thip chiing ct hoan
toan thudc 15i chii quan ciia cdc co quan tién
hanh t tung cip so tham, do d6 anh huong dén
viéc gidi quyét vu an, xac dinh toi danh va muc
hinh phat cho bi cdo. Do d6, dé nang cao chat

luong cong tic giai quyét cic vu 4n xAm pham
strc khoe ctia ngudi khéc, ching t6i kién nghi:

- Céc co quan tién hanh t6 tung, ngudi tién
hanh t6 tung phai thyc hién day du, nghiém tic,
¢6 trach nhi¢ém chirc nang nhiém vu dugc giao.
Vién kiém sit phai ting cuong chirc ning kiém
sat hoat dong tu phdp, kip thoi phat hién ra cac
sai pham trong thu thap chimg cr va tién hanh
céc thu tuc tb tung dé yéu cau Co quan diéu tra
khéc phuc kip thoi. Toa 4n nhan dan trong qud
trinh chuédn bi xét xtr cling nhu xét xtr cong khai
phai danh gid mot cach khach quan, toan dién
va day du ching ctr trong hd so vu 4n, tao diéu
kién dé céc bén tranh tung tai phién toa. Khi xét
thdy ching cir ma co quan diéu tra thu thap
chua dé‘iy du, chua lam ré toan bo su that khach
quan cta vu 4n thi phai kién quyét tra lai hd so
dé diéu tra bo sung.

- Phai c6 ché tai xir Iy nghiém minh ddi voi
truong hop ngudi tién hanh t§ tung vi pham
nghiém trong thu tuc t6 tung. Ddi véi Diéu tra
vién, Kiém sét vién c6 sai pham can dua ra hinh
thirc xir 1y ky ludt phit hgp. i v6i Tham phan,
thyc hién nghiém tic quy dinh vé khong tai bo
nhi¢m khi ty 1€ ban an bi huy hodc bi cai sua
(do 16i cta Thim phdn) qui quy dinh cia
nganh.

- Tang cudng sy gidm sit ciia Poan dai biéu
Qudc hoi tinh, Hoi dong nhan déan, Mit tran T6
qudc tinh d6i véi hoat dong cua cic co quan
tién hanh td tung. Thyc hién nghiém tic quy
dinh vé gidm sat trong Ludt Gidm sat duogc
Qudc hoi thong qua ngay 17/6/2003, Luat t6
chirc Hoi ddng nhan dan va Uy ban nhan dén.

- Tiép tuc ddy manh cong tac thi dua khen
thuong; tiéu chi hoa 10i huan day cia Bac dbi
v6i cong tac Toa 4n; tiép tuc déy manh viéc hoc
tap va 1am theo tim guwong dao dic HO Chi
Minh theo Chi thi s6 03-CT/TW cta Bo Chinh
tri, két hop véi thyc hién cudc van dong “Ndng
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cao bdn linh chinh tri, phcfm chat dao dic, 16i
song cua doi ngii Tham phdn, cdn bg, cong
chite Toa dn nhan dan” gan véi phong trao thi
dua “Phung cong, thu phdp, chi cong vo tu” voi
phuwong chim “gdn ddn, hiéu dan, giip dan,
hoc dan” va “Tat ca dé phung sw Té quoc, phuc
vu nhdn dan” [4]; v.v...

2.3. Tang cwong cong tdc qudn 1y Nha nude vé
vii khi, quan tdm gidi quyét cdc mdu thudn phdt
sinh trong cong dong ddn cuw ngay tir co so

Tu thyc tién xét xir cdc vu 4n XAm pham strc
khoe ctia ngudi khic trén dia ban tinh Dk Lik,
chiing t6i nhan thdy, tinh trang s dung hung
khi, nhat 1 céc loai dao 1a phd bién trong cic
vu cb y gy thuong tich. C6 tinh trang mot s6
thanh nién di choi cung ban beé ludn mang theo
dao hodc cdc loai hung khi khic, néu c6 xich
mich, xd sit xay ra thi san sang ding giy thiét
hai cho tinh mang, sttc khoe cuia nguoi khéc.
Ching han nhu vy Néng Vin Tuin & xa Cuk
Bang, huyén Ea Stp hay vu Ho Thé Nam & xi
Ea Dah huyén Kréng Nang. Céc bi cdo ndi trén
déu mang sin theo ngudi dao bam (truong hop
ctia Tun) va dao gap (truong hop ciia Nam).
Hung khi dugc thu gon lai dé trong tii quan
trudc khi pham tdi. Tham chi, sau khi gy
thuong tich cho bi hai, bi cdo Nam dem con dao
dam ngudi bi hai ra khoe véi ngudi khic tai
quén nhau ciia anh Tién ¢ thén 3, xd Phd Xuan
huyén Krong Ning. Do d6, chiing toi kién nghi
céc cdp chinh quyén dia phuong va Cong an
tinh can ting cudng quan Iy nha nudc vé an
ninh trat tw, c6 bién phdp thu hdi triét dé cic
loai vii khi quan dung, vii khi thd so dé han ché
vigc dbi tuong st dung cdc loai vii khi nay lam
hung khi gay 4n.

Mit khéc, ciing qua cong tic xét xir, c6 thé
thdy dugc mot trong nguyén nhan dan dén hanh
vi pham td1 xdm pham suc khoe nguoi khic la

do nhitng mau thudn trong ndi bd nhin dan
chua dugc phat hién va xu 1y kip thoi. C6 vu
4n, nhu vu Nguyén Tién Khué ¢ thén Quynh
Tan 1, thi trAn Budén Trép huyén Krong Ana
gdy thuong tich cho 6ng Nguyén Péc Thén Ia
nguoi cung thon. Nguyén nhin xdy ra vu 4n la
do mau thuan gitra bi cdo va ngudi bi hai lién
quan dén viéc bi cdo no nguoi bi hai 2.000.000
ddng chua tra. Vao ngay 30 Tét nguyén dan
Tan Mao (ngay 02/2/2011), nguoi bi hai dén
nha bi cao doi ng, sau dé do ctra nha bi cédo, vo
cua nguoi bi hai con dung tay dam vao mit vo
bi cdo dang c6 thai 1am bi cdo khong kiém ché
duoc nén da cAm dao dam hai nhét vao bung va
mong nguoi bi hai. Mot s6 vu viéc khic cling
tuong tu nhu vdy song khong phai vi doi ng ma
do tranh chap dat dai.

C6 thé thiy ring, mau thudn trong cudc
song 1a khong tranh khoi. Tuy nhién, néu céc
mau thuin d6 dugc phét hién, thdo g& mot cach
kip thoi, néu chinh quyén dia phuong cip co so
va cong dong dan cu quan tim giai quyét ngay
tir dAu thi 6 1& nhiéu vu 4n xam pham stc khoe
cua con nguoi da khdng xay ra. Do do6, ching
t6i kién nghi cic cép chinh quyén ¢ tinh Pak
Lik can quan tdm cung cb hé thong t chirc hoa
giai & co s¢. Cong an dia phuong, dac biét 1a
lyc lugng Cong an xa phdi tdng cudng trach
nhiém, bam sit nhan dan, sém nim dugc mau
thuan trong ndi bd nhan dan dé tham muu cho
cép tiy dang, chinh quyén dia phuong c6 bién
phap giai quyét kip thoi.

Tém lai, yéu ciu cia viéc nang cao hiéu qua
phong ngira va d4u tranh véi cdc hanh vi pham
tdi xam pham stc khoe cia nguoi khiac phu
thudc vao nhiéu yéu té khac nhau, trong d6 c6
yéu cau hoan thién phdp luat hinh sy, nhén t6
cht quan tir phia céc co quan tién hanh té tung
va chinh quyén dia phuong c6 vai trd rat 1on.
Su chung tay gép stc cta cong dong dan cu,



28 N.D. Hitu/ Tap chi Khoa hoc PHQGHN: Ludt hoc, Tap 31, S6 2 (2015) 20-28

ctia moi ngudi dan ciing 12 co sé quan trong dé
han ché dén murc thap nhét kha ning xay ra loai
cdc toi pham nay, han ché viéc budc phai dua ra
xtr 1y trudc phap luat va dp dung hinh phat ddi
voi nhiéu nguoi vi nhit thoi néng ndi, khong
kiém ché duoc ban than di pham toi. Mot cich
rong hon, can “hinh thanh thai d6 khong khoan
nhuong cua nhan dan ddi véi cac tdi pham va
cdc vi pham phdp luat khéc, la viéc gido duc
trich nhiém co6ng dan va tinh khong nhan
nhuong trong cudc ddu tranh voi nhitng hién
tuong chdng ddi xa hoi va nhitng ngudi chong
ddi xa hoi” [5].
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Abstract: Based on the research provisions of the Penal Code (PC) Vietnam, as well as trial
practice concerning cases of infringing other people's health in the province of Dak Lak 05-year period
(2009-2013), the authors propose solutions for improving the law and for improving service efficiency
including applicable amendments, supplements comprehensive work of the Penal Code and a fight

against this crimes.
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