QUYEN TAC GIA, CAP PHEP VA GIAY PHEP CC

Cao Kim Anh*

ai nay trao d6i mot vai nhin xét vé€ quyén téc gid, hai co ché
hé trg truy nhap va khai thic tic phdm dugc bao ho: quin ly
tap thé va gidy phép Creative Commons CC.

1.QUYEN TAC GIA

Quyén tac gid (copyright) la quyén déi v6i mot loai tai sin tu dic
bi¢t — cac sin phdm sing tao (goi chung la tic phdm), va dugc coi la

mot trong cdc quyén con ngudi co ban nhit.

Cong udc Bern vé “Bdo h¢ cac tac phdm vin hoc va nghé thuat”
(Dao luat Paris, ngay 24 thing 7 nim 1971, Stta d6i ngay 28 thiang 9
nim 1979) [1] la cong udc qudc t€ co bin vé bio ho quyén tac gid, co
hié¢u lyc tai Viét Nam tir 26-10-2004. Céc quéc gia cam két tham gia
cong udce phai xdy dung bo luit tuong thich véi cong uéce nay.

Luit v€ quyén tac gid ctia Viét Nam ndm & Phan 2 b luat S6 hitu
tri tué¢ 2005 [3], bd sung stta d6i 2009, quy dinh cu thé vé cic quyén

thudc quyén téc gia, va viéc bdo ho chung.

- TS. Pho Truéng Khoa Toan tin, Trudng Dai hoc Thing Long.
- Uy vién thudng vu Ban Chap hanh Hiép hoi Quyén sao chép Viet Nam (VIETRRO) .
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Theo Luit nay, quyén tac gia dugc bdo ho déi véi cac “Tac phdm la
sin phdm sang tao trong linh vyc vin hoc, ngh¢ thuét va khoa hoc thé

hién bing bdt ky phuong tién hay hinh thitc nao” (khodn 7 diéu 1).

e Diéu 1 khoan 2 liét ké cu thé cic tic phdm dugc bio ho vé

quyén tac gia, bao gom:

a) Tac phdm vin hoc, khoa hoc, sach gido khoa, gido trinh va tic

phdm khac dugc thé hién dusi dang chit viét hoic ky ty khac;
b) Bai giang, bai phat biéu va bai néi khac;
¢) Tac phdm béo chi;
d) Tac phdm 4m nhac;
d) Tac phdm san khéu;

e) Tac phdm dién dnh va tac phdm dugc tao ra theo phuong phéap
tuong ty (sau diy goi chung la tic phdm dién anh);

g) Tac phdm tao hinh, my thuit ung dung;
h) Tac ph&m nhiép anh;
i) Tac phdm kién truc;

k) Ban hoa d6, so d6, bin d6, ban vé lién quan dén dia hinh, cong

trinh khoa hoc;
1) Tac phdm vin hoc, ngh¢ thuit din gian;
m) Chuong trinh mady tinh, suu tdp di liéu.

Tac phim dugc bdo hé phii do tic gid tryc ti€p sang tao bing lao dong

tri tué ctia minh ma khong sao chép tit tic phdm ctia nguoi khic. O day,

e Sao chép la viéc tao ra mot hoidc nhiéu ban sao ctia tic phdm
P CC €3 C : P

hodc ban ghi 4m, ghi hinh bing bit ky phuong ti¢én hay hinh thic nao,
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bao gdm cd viéc luu trit thuong xuyén hodc tam thoi taic phdm dusi
hinh thic dién ti.[Diéu 1, khodn 10]

e Tic phdm phai sinh 1a taic phdm dich tr ngdn ngi nay sang
ngo6n ngit khac, tic phdm phong tic, cii bién, chuyén thé, bién soan,

chu gidi, tuyén chon.[Diéu 1, khoén 8]

Téac phdm phai sinh chi dugc bdo ho néu khong giy phuong hai dén

quyén tac gid ddi voi tdc phdm duge dung dé lam tac phdm phdi sinh.

Cic Diéu 18, 19, 20 quy dinh cu thé cic quyén trong quyén tic

gid, va viéc stt dung chung:

o “[Di¢u 18]. Quyén tic gid déi véi tac phdm quy dinh tai Luit

nay bao gébm quyén nhén thin va quyén tai sin”
e [Diéu 19] ... “Quyén nhén thin bao gébm cic quyén sau day:
1. Dit tén cho tic phdm;

2. Dung tén that hoic but danh trén tac phdm; dugc néu tén thic
hodc but danh khi tic phdm dugc cong bd, st dung;

3. Cong b6 tac phdm hoic cho phép ngusi khic cong bs tic phim;

4. Bdo v¢ sy toan ven cta tic phdm, khong cho nguoi khic sta
chita, cit xén hodc xuyén tac tic phdm duéi bat ky hinh thic nao gy
phuong hai dén danh dy va uy tin cta téc gia”.

e [Di¢u 20] “Quyén tai sin

1. Quyén tai sin bao gém cic quyén sau dy:
a) Lam tac phdm phai sinh;

b) Bi€u dién téc phdm trudc cong chung;

c) Sao chép tac phdm;
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d) Phan phdi, nhip khiu ban géc hodc bén sao tic phdm;

d) Truyén dat taic phdm dén cong chang bing phuong tién hiu
tuyén, vo tuyén, mang thong tin dién ti hodc bit ky phuong tién ky

thuat nao khic;

e) Cho thué ban gdc hodc ban sao tac phdm dién anh, chvong trinh

mady tinh.

2. Cic quyén quy dinh tai khoan 1 Diéu nay do téc gid, chi s¢ hiu
quyén tac gid doc quyén thuc hién hodc cho phép ngusi khéc thyc hién
theo quy dinh cta Ludt nay.

3. T8 chiic, ca nhan khi khai thac, st dung mot, mot s6 hodc toan
b cac quyén quy dinh tai khodn 1 Di€u nay va khodn 3 Diéu 19 cta
Ludt nay phai xin phép va trd tién nhudn but, thu lao, cic quyén lgi vat

chit khac cho cha s¢ hitu quyén tac gia.”

Nhu vy, theo luat bido hé nay téc gid va chu s& hitu quyén gii doc
quyén voi toan b cic quyén tic gid déi voi tic phdm cha minh (all
rights reserved), ngusi dung mudn khai théc, st dung phéi xin phép
va tra tién cho tac gid va cht s& hiu, trit cic truong hgp “ngoai 1¢” quy
dinh nhing truong hgp st dung téc phdm da cong bs khong phai xin
phép, khong phii trd tién nhuédn but, thu lao sau day [Di€u 25]

“1. Céc truong hop stt dung tic phdm da cong bs khong phii xin
phép, khong phii tra tién nhudn but, thu lao bao gém:

a) Ty sao chép mét ban nhim muyc dich nghién cdu khoa hoc,
gidng day ctia c4 nhan;

b) Trich dan hgp ly tac ph&m ma khong lam sai y tac gia d€ binh
luan hodc minh hoa trong tic ph4m ctia minh;

c) Trich din tac phdm ma khong lam sai y tac gia d€ viét bao, dung
trong 4n phdm dinh ky, trong chuong trinh phét thanh, truyén hinh,

phim tai liéu;



26 Cao Kim Anh

d) Trich dan tic phdm d€ gidng day trong nha trudng ma khong

lam sai y téc gia, khong nhim muyc dich thuong mai;

d) Sao chép tac phim d€ lvu i trong thu vién véi muyc dich

nghién ciu;

e) Bi€u dién tic phdm san kh4u, loai hinh biéu dién ngh¢ thuit
khac trong cdc budi sinh hoat vin hod, tuyén truyén cd dong khong thu

tién dudi bat ky hinh thic nao;

g) Ghi 4m, ghi hinh tryc tiép budi bi€u dién d€ dua tin thoi sy
hodc d€ gidng day;

h) Chuyp 4nh, truyén hinh téc phdm tao hinh, kién truc, nhi€p anh,
my thudt tng dung dugc trung bay tai noi cong cong nhim gisi thi¢u

hinh 4nh cta tac phdm do;

i) Chuyén téc phdm sang chit ndi hodc ngon ngit khic cho nguoi
khiém thi;

k) Nhéap khdu bin sao tic phdm cta ngusi khac d€ sit dung riéng.

2.T8 chiic, ca nhan st dung tac phdm quy dinh tai khodn 1 Diéu nay
khong dugc lam dnh hudng dén viée khai thac binh thuong tac phdm,
khong giy phuong hai dén cac quyén cia tac gid, cha s6 httu quyén tic
gid; phdi thong tin v€ tén tic gid va ngudn géc, xudt xui cha tdc phdm.

3. Viéc st dung tac phdm trong cic truong hgp quy dinh tai khodn 1

Diéu nay khong dp dung d6i véi tac phdm kién truc, tac phdm tao hinh,

chuong trinh mady tinh”.
2.CO CHE HO TRO TRUY NHAP, SU DUNG TAC PHAM VA SANG TAO

Co6 thé nhan thdy Luat Bio ho quyén tac gia cht yéu nhim muc
dich béo v¢ lgi ich hgp phép cho tic gid va cha s6 hitu quyén (trong
truong hgp tic phdm cong b thi la cac nha xuit ban).
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Mit khac, quyén dugc ti€p cin dén tri thic cling thudc quyén co
bin ctia con nguoi, néi riéng d€ sing tao ra cic tic phdm mdi. Trong
cdc hoat dong nhu nghién ciu, gido duc, st dung, khai thac cic tic
phdm sing tao 1a mdt viéc bt budc va phai thyc hién thuong xuyén.
Cac “ngoai 1¢” néi trong Diéu 25 khong du dé thyc hién cic cong viéc
nay, didc bi¢t d6i véi viéc sao chép, lam tic phdm phai sinh va truyén
dat dén cong chung. Viéc “xin phép va trd ti€n nhudn but, thu lao, cic
quyén loi vat chit khic cho cha s& hitu quyén tic gid” trén thyc t¢ la
viéc khong kha thi hodc rit phic tap. Thi du d6i voi viée sao chép tic
phdm d€ hoc tip trong cic nha trudng, cd nhin cic tic gid va chu s¢
hiu quyén khong c6 khd ning cdp phép va thu ti€n cho ting ngusi st
dung, con cic nha truong khong co khd ning xin phép tiing truong hgp
sao chép déi voi titng cht s¢ hitu quyén téc gid. Thi€u mot co ché cho
phép nguosi dung truy cip dén tic phdm va sit dung chung theo yéu cdu
cong viec mot cach hiéu qud va thuén tién 1a nguyén nhan chinh dan
dén vi pham quyén tic gid. Trong thé gidi s6, tinh trang nay cang phuc
tap hon.

Dé xtt ly cic vin dé trén day, hién nay c6 hai moé hinh chinh dugc
ap dung.

2.1. Mé hinh quan ly tap thé quyén théng qua cac té chiic dai dién
Co thé goi moé hinh nay 1a mé hinh “xin phép” gian tiép.

Mot trong céc co ché hi¢u qua dé€ xtt ly van dé xin phép va trd thu
lao 1a mo6 hinh “quédn ly tip thé quyén”. C4 nhan cha s hiu quyén
khong tryc tiép cdp phép, ma ty thic mot s6 hodc tdt ci cic quyén (true
cdc quyén nhan thin quy dinh trong cic khodn 1 va 2 Diéu 19, la cac
quyén khong dugc chuyén giao) ddi véi tic phdm ciia minh (mdt s6
hoic tit cd) cho cac t8 chiic dai dién d€ cac t8 chiic nay (thuong goi la
cdc t6 chiic quén ly tip thé quyén) thyc hién cdp phép cho ngusi dung.
Nguoi dung khong tryc tiép xin phép tiung cht s¢ httu quyén déi vei
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tirng tic phdm cy thé, ma xin phép t8 chiic dai dién cho ho khai thac
tic phdm trong kho tac phdm ty thac. Day la co ché “moét cira” cho viéc
xin va cip phép st dung téc phdm. Cac t§ chic quén ly tip thé quyén
la céc t6 chiic chuyén nghiép, hoat dong vi lgi ich ctia ca hai phia, gisi

sing tao va ngudi sit dung.

Kho téc phdm ma cic 6 chitc nay dugc ty thac thuong chia cic
tic phdm c6 gia tri cao va dugc khai thic nhiéu. T6 chic quén ly tap
thé thyc hién viéc cdp phép va thu dugc cac khodn thu lao trén co sé
dam phan voi nguoi st dung, va chuyén giao cho tac gid va cha s6 hiu,
sau khi giit lai chi phi du dé€ bu ddp cho cong tic quin ly. Nguoi dung
dugc dam bdo la st dung téc phdm dung luit, va v6i mic chi phi hgp
ly. Déi véi nhiing t6 chic quan ly tip thé c¢6 kho tic phdm duge ay
thac t6t, ngusi dung dugce loi do c6 co hoi tiép cin voi kho tic phim
6 gid tri va dugce hudng cic dich vu dap wng cic yéu ciu st dung cta
minh, d€ tiép tuc cic hoat dong sing tao ra taic phdm mdi. Tac phim
mdi nay néu dugce ngusi dung, véi tu cich tic gid, ty thac ti€p cho 8
chic quén ly tap thé€ thi n6 lai dong gop vao kho tic phdm dugc khai

thac theo cung cach.

Mot trong cdc vi du vé€ m6 hinh nay 1a “Learning Field” [4] do T§
chiic Copyright Agency ciia Uc cung cép, cho phép gido vién va hoc
sinh ti€p cin va sit dung theo yéu cdu cic tic phdm ctia caic Nha xuit

bin va cung cdp ndi dung co uy tin.

Lién doan qudc t€ cic t6 chiic quyén sao chép (IFRRO) da dé xuit
mo6 hinh “truy nhép li€én mach”[5], cho phép nguoi dung tim kiém, ldy
vé, st dung va chia sé cac tic phdm cin thiét, xt ly cic vdn dé€ v€ quyén
tdc gid néu c6 lién quan dén sao chép, lam tic phdm phii sinh, phan
phi lai taic ph&m mdi, v.v... So d6 nay la trong sudt vé mit quyén tic
gid theo nghia nguoi dung khong cin biét cac vin dé lién quan dén

quyén tdc gid.
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Céc mo hinh trén day thyc t¢ 1a cdc portal cho phép ngusi dung
va tac gid trao déi viéc stt dung tdc phdm, giup hai bén giai quyét cic
vin dé€ ban quyén néu c6 theo cic so d6 luat phap hién hanh. Day la
mo hinh kha thi duy nh4t cho viéc st dung tac phdm dang nhv photo-
copy tai lieu trong cic don vi 16n nhu truong hoc, cong ty, khi ma tac
gid khong c6 khé ning theo déi va quén ly viéc sao chép tic phdm cta
minh, va ngusi dung khong c6 kha ning xin phép tit ca cac tac gid co

tic phdm.

Viéc cép phép tac phdm dusi dang s6 theo moé hinh trén gap nhiéu
thach thac. Hai tr& ngai lon nhét la: cac tac gid ¢6 thé ty quan ly tac
phém s6 véi sy gitup dd ctia cic phuong tién ky thuit, thi du cong cu
DRM, khoéng cin ty thac cho t8 chuc dai dién. Trd ngai thi 2 1a cac
t8 chuc cdp phép chua co gidi phdp hiu hiéu kiém sodt tdi pham cong
ngh¢ (bé khoa, v.v.)

2.2. Giay phép Creative Common (CC) [2]

Tiép can cua gidy phép CC hoan toan khic, c6 thé goi [a mo6 hinh
(tdc gid) “cdp phép” truc tiép.
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Céc gidy phép CC c6 cic tinh ning quan trong chung: giup ngusi
sang tao - ngudi cAp phép - gitt dugc tic quyén, trong khi cho phép
ngudi khac sao chép, phan phéi, va st dung tic phdm - it nhét [a phi
thuong mai. Méi gidy phép CC ciing ddm bido cho nguoi cdp phép
dugc ghi cong (credit) ho xting ddng dugc hudng déi véi tac phdm ctia
ho. Gidy phép CC c6 pham vi 4p dung toan ciu va trong pham vi tic
quyén dugc ap dung (vi ching dugc xay dyng trén co s& quyén tac gid).
Trén co s6 cac tinh ning chung nay ngusi cdp phép co thé chon cip
gidy phép bd sung khi quyét dinh cich ho muén téc phdm ctia minh s&
dugc st dung.

Ngoai ghi cong, hai quyén co bin dugc xem xét cip & day la: st
dung thuong mai va lam tic phdm phdi sinh. Néu nguoi cdp phép
quyét dinh cho phép lam téc phdm phai sinh, ho cling c6 thé chon dé
yéu cdu ring bét ctt ai st dung tic phidm - goi la nguoi dugc cdp phép —
phai lam sao d€ tac ph4m phdi sinh méi c6 thé dugc st dung theo cung
cac diéu khodn gidy phép ban ddu. Y tuéng nay duge goi 1a “Chia sé
twong ty” va no6 1a mot trong nhiing co ché (néu dugc chon) giup phit
trién theo thoi gian cdc ndi dung ky thuit s6 chung. Chia s¢ tuong tu
dugc ldy cam huing t gidy phép GNU General Public, dugc st dung

boi nhi€u dy 4n phidn mém ty do nguén mé.
Co 6 loai gidy phép CC:
* BY: ghicong
e BY-NC: ghi cong — phi thuong mai
* BY-ND: ghi cong — khong phii sinh
e BY-NC-ND: ghi cong — phi thuong mai — khong phai sinh
e BY-SA: ghi cong — chia sé tuong tu

e BY-NC-SA: ghi cong — phi thuong mai — chia s¢ twong tu.
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* Theo CC, ¢6 3 l6p cong cu phuc vu cho céc gidy phép CC: Legal
Code — cho cac chuyén gia ludt quyén tic gid, Human Readable — giao

dién cho ngusi dung, va Machine Readable — giao dién cho thiét bi doc.

Viéc quan ly cic quyén c6 thé dugc thuc hién “ty dong” nho cac
phuong tién phidn mém. Quyén t6i thiéu ma tac gia git lai la “ghi cong”
— tuong duong voi “quyén dugc ghi danh” — moét quyén nhéan thin

khong thé dugc chuyén giao theo Luit v€ quyén tac gia.

Cic gidy phép BY-SA (ghi cong — chia sé twong ty) va BY-NC-SA
(ghi cong — phi thuong mai — chia sé tuong ty) tao ra cic cdng dong
sing tao ndi dung “tdp thé”, OER chu yéu dugc tao ra bing cac gidy

phép CC nay.

Gidy phép CC danh cho viéc quin ly quyén tic gid trong moi

truong s6, va thuong bao goém cé gidy phép st dung ban quyén, cic noi
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dung dugc tao ra bang gidy phép do, va cac cong cu phidn mém dé thuyc

hién cac cong viéc lién quan.

Luu y ring gidy phép CC khong dnh hudng dén quyén ty do
truy cdp va stt dung tic phdm khac ma luat phap trao cho ngudi st
dung, thi du nhu cic trudng hgp ngoai 1¢ va gisi han quyén néi trong
Diéu 25 Luat SHTT Viét Nam. Gidy phép CC khong loai trit viée
nhing ngusi duge cdp phép phai xin gidy phép d€ thuc hién bit cu
diéu gi thuoc doc quyén déi véi tic phdm ma khong duge cho phép
mot cich tuong minh. Nguoi duge cdp phép phii co duge gidy phep
tit ngudi cAp phép, gitt nguyén ven cac thong bdo ban quyén trén tit
cd cac ban sao cta tac phdm, va chi ra lién két dén gidy phép trén cac
ban sao ctia taic phdm. Nguoi duge cdp phép khong thé sit dung bién
phdp cong nghé¢ d€ han ché truy cip dén viéc truy cdp tic phdm caa
nhing nguasi khac [2].

3. MOT SO NHAN XET

e Mo hinh quan ly tip thé€ cho phép xt Iy hdu nhu tét ci cic vin
dé st dung téc phdm lién quan dén quyén tic gid. Tuy nhién, tac gid cin
phai ay théc tic phdm va cic quyén ddi véi tic phdm cho t6 chic quén
ly tap thé, va ngusi dung phai xin phép cic t6 chic nay. Day la cach

quan ly “gidn tiép”, véi tdt ca u9
* cdc tha tyc xin phép.

Tuy vay, gidy phép CC khong ty dem dén sy dén bu tryc ti€p vé
lgi ich kinh t¢ cho tac gid. Viéc stt dung cac doc quyén téc phdm ngoai
gi¢i han cta cic gidy phép CC van doi hoi ngusi stt dung phai xin phép
chi s6 hitu quyén tac gia.

* Gidy phép CC cho phép tao ra cong dong sdng tao cic noi dung

s6, la mot trong cic cach thic hiéu qué d€ tao nén cic tai nguyén gido

duc mé (OER).
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Vin dé¢ 1a lam sao md rong dugc thi phin ctia OER trong thi

trudng cdc tai nguyén dung cho gido duc (ER) néi chung.

e Mo hinh “truy nh4p lién mach”[5] c6 thé két hgp ca hai tiép can

quan ly tap thé quyén va st dung gidy phep CC.

TAI LIEU THAM KHAO

1.

Cong udc Bern vé€ Bdo ho cic tic phdm vin hoc va nghé thuit.

http://cov.gov.vn

CC — About the licenses. https://creativecommons.org/licenses/
Luét S& hitu tri tu¢ Viét Nam 2005, htep:// cov.gov.vn
Learning Field. https://learningfield.com.au/

A quick Guide on seamless access to content and how RROs help
to enable it. http://www.ifrro.org/sites/default/files/seamless-ac-
cess-quickguide2013.pdf



