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I. OBIIASA XAPAKTEPUCTHUKA PABOTbBI

AKTYyaJIbHOCTb TeMbl HCCJeI0BaHMs. B mocnenHue roabl MpakTUYECKH
Bce cdepsl 0OIIECTBEHHOW KU3HM BbeTHamMa oOxBaueHbl KapJAUHAIbHBIMU
U3MEHEHUSIMHU, 00YCIOBIEHHBIMH, C OJTHOM CTOPOHBI, BO3JEHCTBUEM IT100ATBHBIX
MHUPOBBIX MPOLECCOB, C APYrOHM — MPOrpeccoM, CBA3aHHBIM C YIIyOJEHHBIM
MPOBEJICHUEM TIOJTUTUKN OOHOBJICHHSI BHYTPH CTPaHBbI.

[Tporecc oOHOBIEHUS CTpaHbl Havalics enié B KoHIEe 80-X TO0B MPOILIOro
Beka. C TOro BpeMeHH B MPaBOBOHM CHUCTEME MPOMU3OLLIN OOJBIINE W3MEHEHUS.
BbI0 MOpHUHATO 3HAYUTENBHOE KOJWYECTBO HOPMATHUBHO-IPABOBBIX aKTOB,
OTPAXKAIOIIUX JIAHHBIA MPOLECC W B OIPEACIICHHOW MEpE COJECUCTBYIOIIMNX
JNEMOKpaTu3allMi M Julepanu3anuu o0mecTBeHHOW ku3Hu. [losiBUnmuCH
HEW3BECTHBIE paHee OTpaciid, HHCTUTYTHl W HOPMBI, OOJBIIOE KOJUIECTBO
KOTOPBIX ObUIO 3aMMCTBOBAHO U3 3alaJHOTO MpaBa. Y CUJIMJIACh POJIb MpaBa Kak
COLMAJIBHOTO PETYJIATOPA, 4TO [J1s1 BheTHama sIBIISIETCS HOBILIECTBOM.

Pacmmpenue uHTErpalnoOHHBIX IpoLEeccoB, BeTyIuieHne BeetHama B BTO B
2006 r. mpuBeNIM K aKTUBU3ALHMH MPOIECCa PELIENIMA NHOCTPAHHOIO IIpaBa. ITo,
C OOHOM  CTOPOHBI, CIOCOOCTBYET  CTaHAAPTU3ALMHU  HALMOHAIBHOTO
3aKOHOJIATENbCTBA, C JPYroM - BEIET K BO3HUKHOBEHUIO MHOI'OYHMCIEHHBIX
npoOyeM, CBSI3aHHBIX C TMOSABJICHHMEM B HAIMOHAJIBHOW IIPABOBOM cucTeMe
OOJIBLIOTO KOJMYECTBA HWHCTUTYTOB, HOPM, TEPMHUHOB, YYXKIbIX IPABOBOMU
KyJbType€ BbETHAMCKOIO Hapojaa. BO3HMKIO paccoriiacoBaHue pa3inyHbIX
oTpacieil npaBa, HOPMATUBHO-IIPABOBBIX AKTOB, CJIOXKWJIACh AUCHPOIOPIHUS BO
BHYTPEHHEHN CTPYKTYpPE HAIMOHAJIIBHOTO ITPaBa.

YroObl HalMOHANIbHAs MPaBOBasi cucTeMa Oblla CIOCOOHA rapaHTUPOBATH
MOJINTUYECKYI0, COLMAIbHYI0 CTaOWJIBHOCTh BbETHAMCKOIO O0IIecTBa U
obecrieunBaTh  €ro  SKOHOMHYECKHH  pPOCT, HEOOXOAMMBI  JalibHEHIIee
COBEPILEHCTBOBAHUE IPABOBOM CHUCTEMBI M €€ MOJEpPHHU3AIMUS B YCIOBHUAX
yriyOJIeHHON MHTETPAIliH U TII00aIU3alHH.

CIIOXKHOCTh peIIeHUs 3TOW 3ajaur OOYCIIOBJIEHa OOINEe HEepa3BUTOCTHIO
MPABOBOM CHUCTEMBI U OTEUYECTBEHHOW NOPHAMYECKONM HAYKA MO CPABHEHUIO C
3amaJHbIMU  cTaHAapTamu. JlJis BBINOJHEHHMS JAHHOM 3aJadyd HEoOXOJUMBbI
HOBEHIlIMe Hay4dHble Pa3pabOTKH, Kacarolluecs MpoOieM MNpaBOBON CUCTEMBI.
KOpunnueckas Hayka BreTHama (pakTHUecKu cTaja pa3BUBAThCS JUIIb B Hadaje
90-x romos mpouutoro Beka. [loHsTHe «mpaBoBas cHucTEMa», HECMOTPs Ha
MIMPOKOE YMOTpeOJieHne B PA3NIMYHBIX OTPACIIX HAYYHOTO 3HAHUS, B
HOPMATUBHO-TIPABOBBIX aKTaX OCTACTCS HE JOCTATOYHO pa3pabOTaHHBIM.

DT0 aKTyalu3upyeT MpobiieMbl TOHWMaHUs MPABOBOW cHCTeMbl BbheTHama,
3aKOHOMEPHOCTEN €€ CTaHOBIEHUS, OCOOEHHOCTEW DPAa3BUTUS M COBPEMEHHOTO
COCTOSTHUS. DTO OMPEIEITIIIO BBIOOP TEMBI JUCCEPTAIMOHHOTO UCCIIETOBAHUS.

Crenenb Hay4yHoOii pa3pa0oTaHHOCTH TeMbl muccienoBanus. Ilpu
paccMOTPEHUM COBPEMEHHOM IMPaBOBOM CUCTEMbl BbeTHamMa CIIOXKHO JaTh
OJIHO3HAYHYIO OLIEHKY CTElEHU pa3pabOTaHHOCTH JaHHOW TeMmbl. C OaHOM
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CTOpPOHBI, MpoOjJeMaM TMPaBOBOM CHCTEMbI B II€JIOM HE OBUIO YJIEJIEHO
J0CTaTOYHOTO BHUMaHUs. C Ipyroif - UMEeTCsl 3HaYUTEIIbHOE KOJIMYECTBO padoT,
IZe, TaK WM WHAYe, pACCMAaTPUBAIOTCS OTAEIBHBIC ACIEKTHI IIPABOBOM CHCTEMBI
Brernama. Bmecte ¢ TeM [0 HAacTOSIIET0 BPEMEHHM HET KOMIUIEKCHBIX
UCCJIE0BAHUN COBPEMEHHOM NPAaBOBOM CUCTEMbl BpeTHaMa, pazBHBaroLIencs B
YCIIOBUSIX YIUIyOJIEGHHOM MHTErpaluy U riao0ain3anuy.

Bompockl npaBoBoii cuctembl BreTHama ObUIM MPEAMETOM CIELUATBHOIO
Hay4YHOTO HCCleIoBaHUs B paboTax Takux aBTOpoB, kak Jle Muup Tam, M.
Atikno, T. Mnako. imu ObUIM pacCMOTPEHBI HEKOTOPBIE ACTIEKThl HALIMOHAIBHOMN
MIPAaBOBOM CUCTEMBI, B YACTHOCTU UCTOPUYECKHUE MPEIIOCHUIKH €€ CTAHOBJICHHUS,
OCOOCHHOCTH CHCTEMbl HOPMAaTHBHO-TIPABOBBIX AaKTOB, MPAKTHUKU peaTH3alluu
npaBa. beuM mocraBieHbl IPOOJIEMBI COBEPIIEHCTBOBAHUS NPABOBOM CHUCTEMBI.
B 1993 r. u B 2003 r. Bompochl NMpaBoBOil cucTeMbl BheTHama ObIIM BHOBB
nocTasjieHbl B pabore Jle Munp Tam. OTHaKO 3TH MCCIICIOBAHUS TIPOBOIUINCH B
OCHOBHOM B KOHIE 80-x m Hayase 90-x romoB mHpouIIOro BeKa Ha OCHOBE
yCTapeBUIEl HOPMATUBHO-NIPAaBOBOW 0a3bl M HE HOCWIM KOMILUIEKCHOTO
Xapakrepa.

B 2005, 2007 rr. Hryen ®am Kyanr AHb npeanpuHsi NONBITKY ONPEAEIIUTD
CTPYKTYPY U MECTO HAaIMOHAJIBHOM IPAaBOBOM CUCTEMBI B IIPABOBOM KapTe MHUpA.
B ero crarpax ObUT cienaH akIEHT Ha pACCMOTPEHUE CUCTEMBI TOCYAapCTBEHHBIX
OpPraHOB BJIACTU. A IIPaBOBBIE BOIPOCHI PACCMATPUBAINCH JIMIIb B HEKOTOPOU
CTEICHU.

3HAUUTEIBHOE  KOJWYECTBO  HAYYHBIX  HMCCIEJOBAHMM  BBETHAMCKHX
MIPaBOBEOB IIOCBSIICHO OTIEIBHBIM JJIEMEHTAM HAIMOHAJIBHOM IPAaBOBOU
cucrtemsbl. B tpynax Yan Hrok lpionr, Jle Munb Toan, /{ao Uu Yk, Jle Txuen
XBIOHI  pacCMaTpUBaIUCh  MPOOJEMBbl  TOJBKO  OTACNIBHBIX  OTpaciei
BbeTHaMcKoro npasa. B pabore Jle Xonr Illon BecbMa MHTEPECHO U MOAPOOHO
UCCJIEI0BAHbI po0OIIeMbI CUCTEMBI 3aKOHO/IaTENIbCTBA BreTHama,
IPOAHATM3UPOBAHO COCTOSIHWE, HAIPaBJICHHE pPa3BUTHUS HOPMATUBHOW 0asbl,
NpEJIOKEHbl BAapUAHTBl €€ coBepUIEHCTBOBAaHMS. HO BBIBOJABI, CHEIIaHHbBIE
aBTOpaMHM, OCHOBBIBAJIMCH Ha 3aKOHOAATENIbHOM 0a3ze 1990-x romos.

B muccepranmun Hryen Ban Ham wuccinemoBanuch HEKOTOpPBIE ACTIEKTHI
BIIMSIHUS KOHTUHEHTAJIBLHOU MpaBoBOM cembu. B paborax Jlao Uu Yk, ®am 3yt
Hres, Hryen Hwuen, Jle Munp Txonr, Yan Txu Xonr Jluen wu p.
paccMaTpuBaIMCh BOIPOCHI IPABOBOM KYJbTYpbl W IPaBOBOTO CO3HAHHUS
Boernama. COCTOSSHUIO M COBEPIICHCTBOBAaHHUIO CyJeOHON cucTteMbl BbeTHama
yaensinu Buumanue Hryen Ban Txans, Hryen Munsb [Ibik u np.

Bompocsl cuctembl mpaBa, CHUCTEMBl 3aKOHOJATENbCTBa BheTHama B
OTpesieIieHHON Mepe ObUIM TMpPEeAMETOM BHUMAHHUS POCCUHUCKHMX U 3aMaHBIX
aBTOpoB, Takux, Kak O.A.AprtypoB, A.I.bynano, E.P. Bborarosa,
JI. M. I'ynomaukos, P. Hasun, M. Jxudodopa, K. X. Jxudodopa, K. XKodpe-
Crounosu, H. JI. Kazanuer, X. Keru, K. Ilaiirept, M. ®pomoHT U ap. O1H
paboThl HAaMKMCAHbI €UI€ BO BPEMsI CYIIECTBOBAHUS COLMAIMCTUYECKOTO Jareps, B
YCJIOBHSIX T'OCIIOJICTBA KOMMYHUCTUYECKON UIEOJIOTHH.



B coBpeMEHHOM CpaBHUTEIBHOM TIPABOBEACHUU OTIEIBHBIE ACIIEKTHI
paBOBOM cHCTeMbl BheTHama ObLTM MpeaMETOM BHUMAHUS TaKUX POCCHUHUCKUX
aBTOpoB, Kak M. H. Mapuenko, A. X. CaunoB u ap. O0mumM BompocaM MpaBoOBOU
cuctembl BeeTHama Ob110 TToCBsiTieHO uccienoBanue A.f. Cyxapesa.

Hexkortopele BOmpochl INpaBoBOM CHUCTEMBI BbeTHama paccMaTpuBaIuCh
IIPEACTABUTEISIMU HAYKH POCCHUMCKOIO KOHCTUTYLIMOHHOTO IPaBa, B YaCTHOCTHU
. A. KoauesbiMm, A. H. JTompunsim, H. M. Kacatkunoii u ap.

O0BbeKTOM HMccIeI0BAHNS SIBIISIETCS XPOHOUCKPETHOE Pa3BUTHE NTPABOBOM
cucteMbl BbeTHama Kak €IMHOIO KOMIUIEKCAa B3aMMOCBS3aHHBIX IPAaBOBBIX
SIBJICHU .

IIpenmer mcciaen0BaHMA COCTABISIOT OCOOCHHOCTH  COBPEMEHHOM
MPaBOBOM cUCTEMBbI BheTHAMa U €€ 2IIEMEHTBHI.

Leabio ucciieoBaHNs SIBISETCS BBISIBICHUE OCHOBHBIX XapaKTEPUCTUK U
KJIIOUEBBIX Npo0JeM B MpaBoBOW cucteMe BbeTHama, a Takke BbIpabOTKa
NPEMIOKEHUNM 10  COBEPIICHCTBOBAHUIO, MOJCPHU3ALMM  HALIMOHAJIBHOU
IIPaBOBOM CUCTEMBI HA COBPEMEHHOM 3Talle Pa3BUTHS.

JlocTnkeHre yKa3aHHOM 1enu OOyCIOBUJIO IOCTAHOBKY U pELICHHE
CIEIYIOIINX 3a4a4:

® ONpE/ENCHUE MTOHATUS «IIPAaBOBask CUCTEMAY;

® DPACCMOTPEHHE MCTOPUYECKHX  (AKTOPOB,  MPEAONPEACITIIONUX
CTaHOBJICHUE U Pa3BUTHE IPABOBOM cUCTEMbI BheTHaMma;

e onenka BiaussHUs CCCP Ha npaBoByto cucteMy BbreTHama;

® BBIABJICHHE W AaHAJIN3 OCHOBHBIX OCOOCHHOCTEH COBPEMEHHOMU
IIPaBOBOM cucTeMbl BreTHama;

® XapaKTEPUCTHUKA COBPEMEHHOI'O COCTOSIHHS MPaBOBOM CUCTEMBI, T'€
BBISIBJISIFOTCSL OCHOBHBIC TPHUHIIHMIBI, COACpXaHUE, MPOOIEeMBbl |
3HAYMMBbIE WU3MEHEHMS KAaK MaTEepUANIbHBIX, TaK U MPOLECCYaTbHBIX
oTpaciey Impasa;

® JCCIIEJOBaHHE COCTOSIHUS CyJ€OHOM MPAKTUKH, IPABOBOM KYJIBTYpPHI
Y IIPaBOCO3HAHUS;

® OIpEENEHNE BEKTOPA MOJIEPHU3ALMN IPABOBOM CUCTEMBI B yCIIOBHSIX
W3MEHEHUSI COLMAJIBHO-3KOHOMUYECKOIO0 Kypca TIoOCyaapcTBa U
YCHUJICHUS BIUSHUS BHEITHUX (DaKTOPOB;

e aHanu3 MpoOJieM MOJEpPHHU3AIMU B COBPEMEHHOHN MPaBOBOM CHUCTEME
Brernama.

TeopeTudyecKkyl0o OCHOBY MCCJIEIOBAHMSA COCTAaBJISIOT TPYAbl  TaKHX
yueHbIx-ipaBoBeaoB, kak: C. C. AnmekceeB, B.K. ba6aes, H. U. baiitus,
B. M. bapaunos, II.II. bapanoB, A.M. Bacunee, P. [daBua, [Hao Yum VK,
A. I1. I'ne6os, B. H. Kapramos, . A. Kepumos, B. H. KynpsBues,
I0. B. KyapsBueB, Jle Munup Tam, E.I.JlykesHoBa, A.B. Mansbko,
M. H. Mapuenxo, H. 1. Marty3oB, A. C. Mopaosen, A. FO. Mopnosues, Hryen
Xyt Keionr, A. I'. [Turonkun, C. B. [lonenuna, A. X. Caunos, A. I1. Cemurko,
B. H. Cunrokos, B. B. Copokum, A. S. Cyxapes, 1O. A. Tuxomupos,
A. K. Yeprenko, M. ®pomonr, JI. P. Illadee u mp.



Metoposnornyeckoi 0a30i  auccepTallMM  SBISETCA  COBOKYIHOCTH
OOIIeHAYYHBIX W YAaCTHBIX METOJIOB HAy4YHOTO MO3HaHUA. MeToAbl MHAYKIUN U
NEAYKIUH, HA OCHOBE KOTOPBIX MPOUCXOJUT MPOLECC MO3HAHUS OT YAaCTHOIO K
o0meMy W OT OOIero K YacTHOMY, HMCIOJIB30BAIUCH I (HOPMYJIHPOBAHUS
BBIBOJIOB U NPEJIOKEHUM.

JlnanexkTUyeckuii MeTOoJl TMO3BOJWI MOJONTH K OOBEKTY U MpEeAMETY
UCCJIENOBAHUS CHCTEMHO, YUYUTBIBas B3aWMOCBS3M DJIEMEHTOB CHUCTEMBI U
HEINPEPBIBHOCTh U3MEHEHHM, MpOUCXOAAIMX B Hel. KoHKpeTHO-ncTopuueckuit
METOJI HCHOJB30BaH /I aHalu3a KOHKPETHBIX (PaKTOPOB HCTOPUUECKOIO,
MJEOJIOTUYECKOTO,  MOJUTUKO-IIPABOBOIO  XapakTepa,  MOBIMSIBLUIMX  HA
dbopMHpoBaHKE COBPEMEHHON MPABOBOM cuCcTeMbl BheTHamMa, NIl BBISIBJICHUS €€
O0COOEHHOCTEH, YHUKAJIbHBIX YEPT U XapakTepucTtuk. CpaBHUTEIbHO-PABOBOM
METOJ] CIOCOOCTBOBAJI KOMIApPaTUBHOMY PACCMOTPEHHUIO MPABOBOM CHUCTEMBbI
BreTHama B XpOHOAMCKPETHOM MOCIIEIOBATENLHOCTH, & TaKXKE CPaBHEHHUIO €€ C
TE€MH IIPAaBOBBIMH CUCTEMAMU, KOTOPBIE OKa3aJIu HA HEE BIMSHUE.

B pemenun 3amau  uccienoBaHWs TakKe MNpUMEHsUICS  (opmaibHO-
JIOTUYECKUM METOJ W METOJ TOJKOBaHMs. Ha MX OCHOBE YSCHAIMCH CMBICH,
coJlep:KaHue, XapakTep AeUCTBUS IPABOBBIX HOPM U (PEHOMEHOB.

HopMaTuBHO-nIpaBOBYI0 0azy HCCJIeIOBAHUS COCTABJISIFOT
MEXIyHApOAHBIC TIPABOBBIC aKThl, KOHCTUTYIUU JleMokpaTrdeckoit PecyOnuku
Brernam (JIPB) 1946 u 1959 rr., korctuTynnu CorpanucTuiaeckoit PecyOnukun
Brernam (CPB) 1980 u 1992 rr., konctutyuuun Coserckoro Coroza 1924, 1936,
1977 rr., Kornctutynus Poccuiickoit @enepanuu (PD) 1993 r. koaekcl, 3aKOHBI
P® u CPB, yxa3sl u nocranoBiennss HarmonanpHoro coopanust CPB, nekpetsr,
yKa3bl W TpPUKa3bl MPE3UACHTA, MOCTaHOBJICHUS [lpaBuTenbcTBa M NPHUKA3BI,
pacmopsbKeHUsl, TOCTAHOBJIEHUS  IPEMbEP-MUHUCTPA, aKThl  BepXxoBHOTO
HAapoOAHOIo cyna, I'eHepanpbHOM HApOAHOM MPOKyparypbl, MHUHUCTEPCTB U
MUHUCTPOB U HHBIE MOJI3aKOHHBIE aAKThl, a TaKX€ MNapTUHHBIE JIOKYMEHTHI,
peuieHusl.

Hayynass HOBHM3HA JuccepTallMM COCTOMT B TOM, 4YTO 3TO IIEPBOE
KOMILIEKCHOE HMCCIIEJOBaHNE, B KOTOPOM HAa OCHOBE JOCTHKEHHI HayKU TEOpUHU
W UCTOPHUM TOCyJapcTBa W IMpaBa, CPABHUTEIHLHOIO MPABOBEACHUS U MOCIEIHHUX
W3MEHEHUW B JCHCTBYyIOIIEH MNpaBOBOM cucTeMe BheTHama maercs oOmias
XapaKTepUCTHUKAa OCOOEHHOCTEH, COCTOSIHMSI HAllMOHAJIBHOM MPaBOBOM CHCTEMBbI
Y TEHJEHLMI €€ Pa3BUTHS B YCIOBHIX COBPEMEHHON MOJAECPHU3ALINN.

Pesynpraramu  ucciieoBaHHs,  OTPAKAOIIMMH  HAYYHYIO  HOBU3HY
JUCCepTaliy, SIBJISIOTCS CIIETYIOLIUE:

- AaHa oOmias XapaKTepUCTHKa Ipoiecca GOPMUPOBAHUS U COBPEMEHHOTO
COCTOSIHUSI IIPAaBOBOW CUCTEMBI BreTHama;

- PaCKpBITHl OCHOBHBIE OCOOEHHOCTH M TEHICHIIMU PA3BUTHUS HAIIMOHAIHHOU
MPaBOBOM CUCTEMBI B YCIIOBUSX yIIIyOJI€HHONW MHTErpalu U riao0anu3aiuu;

- BBISIBJIGHBl CYUIECTBEHHBIE MpPOOJEMbI, BO3HHMKAIOIIME B Mpolecce
MOJEpPHU3AlMA  HAIMOHAJBbHOW  IPABOBOM  CHUCTEMBI, M  MPEIJIOKECHBI
PEKOMEH/IallMHM 110 UX Pa3peLICHHUIO.
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Ha 3amurty BBIHOCATCS CIEQYIOIIME MOJIOKEHHSI, SBISIONIMECS HOBBIMH
WJIU UMEIOLIKE 3JIEMEHThI HAYyYHO HOBU3HBbI:

1. IlpennaraeTcsi BbIAEIUTH YETHIPE dTala B Pa3BUTUU MPABOBOIl CHUCTEMBbI
Brernama. IlepBwlii — »aTanm oOpa3oBaHMs TIPABOBOM CHCTEMbI HApPOIHO-
neMokpaTtudeckoro rocynapctsa (1945-1959 rr.); Bropoit — sTam mepexoja K
COIIMAIMCTUYECKON MpaBOBOM cucreme Ha ceBepe crpanbl (1959-1980 rr.);
TPETUN — 3Tall YKPEIUICHHUS U Pa3BUTUS COUMAINCTUYECKON TPABOBOM CUCTEMBI B
Macmtabax BCeW CTpaHbl M DKCIEPUMEHTAIBLHOTO BHEAPECHHS TOJHUTHKU
oOHOBNeHUss B mpaBoBoi cucreme (1980-1992 rr.); derBepThli — 9Tamn
OOHOBJIEHHS U MOJIEpHU3aLMU TpaBoBod cuctemsl (¢ 1992 r. mo Hactosiee
BpeMs). B OCHOBY mepuou3anuy MOJO0KEHBI IOPUIUICCKUAN, UICOIOTHICCKUH,
MOJUTUYECKUN BOCHHBIN (haKTOPBHI.

2. Kaxzaplii M3 yKa3aHHBIX »3TaloOB XapaKTepU3YeTCsl OTCYTCTBUEM B
MPAaBOBOM pAa3BUTUM BHYTPEHHEro eAuHCTBA. [lepBbI »Tam, CBSI3aHHBIM C
HayajoM CTAaHOBJIEHUS HOBOM MPABOBOM CHCTEMBI, XapaKTEPHU3yEeTCSI COUETAaHUEM
JEMOKPATUYECKUX  MPUHLMUIOB  TMOSBUBIIETOCS  HE3aBUCHMOIO  HApOJHO-
neMokpatudyeckoro rocynapcta (1945-1954 rr.), u couManucTUYECKOU
WJICOJIOTUHM, HE  TOJIyYMBIIEH  KOHCTUTYIIMOHHOTO  3aKpEIUICHUs, HO
ONpeeNsBILIEH EPCIEKTUBY JaNbHENIIET0 pa3BUTHS MTPaBOBOM cucteMsl (1954—
1959 rr.).

Jlns BTOpOro srtama pa3BUTHSI MPABOBOM CHCTEMbI XapaKTEPHO, C OJHOMN
CTOpPOHBI, YTBEPKACHUE COLMATIUCTUYECKOW UIIC0JIOTUH, C IPYTrOd — MPUHIUIIOB
YaCTHOU COOCTBEHHOCTH U MHoromnapTuiiHoctu (1959-1975 rr.). Ha stom stane
BO3HMKAeT MPOTHUBOPEYUE MEXKAY JBYyMs IPaBOBBIMHU CUCTEMaMU: CHCTEMBbI
CEBEPHOTO COLMAJIUCTUYECKOTO M I0KHOTO KaIMTATMCTUYECKOTO TOCYIapCTB
(1975 -1980 rr.).

Jlnst  Tperbero 3ramna  XapakTepHO KOHCTUTYLMOHHOE  3aKpEIICHHE
MOHOTOJBHOTO MOJIOKEHNS KOMMYHUCTUYECKON UIEOJIOTMH B IPAaBOBOM CUCTEME
(1980 1.-1986 r.) U oco3HaHME HEOOXOIWMOCTH M3MEHEHHS W MOJCPHH3AINU
IPaBOBOI CUCTEMBI JIJIsl IPEOIOJIEHUS KpU3KCa B CTPAHE.

Hauapmasicst MosepHu3aliusi mpaBoBoil cucteMbl BeeTHama, 00ycCiioBIeHHAS
WJEOJIOTUYECKUMA M HWHBIMU TMPOTUBOPEUMSIMHU, XapaKTEPU3YyET COCTOSHUE
COBPEMEHHOTO ATana MpaBOBOIl CUCTEMBI.

3. CoBpemeHHas IpaBoBasi cucTeMa BpeTHama mpejacTaBiseT coOou
YHUKAQJIbHBIA KYJBTYPHO-TIPABOBOW ()EHOMEH, CO3/1aBaBIIUMNCS TOJ BIUSHUEM
(akTOpOB BHYTPEHHEr0 M BHEIIHETO0 XapakTepa, Cpeaud KOTOPBIX MOXKHO
BBIIETIUTH cienytonire. Bo-nepBoix, BiusHue (eoganbHoro npaBa BrerHama, B
OCHOBY KOTOPOTO JIETJIM KUTalCKoe (eonaabHOE 3aKOHOAATENBCTBO, JIPEBHUE
KUTAMCKWE TOJIMTHKO-TIPABOBBIC y4eHHUS (KOH(QYIIMAHCTBO U Jieru3m). Bo-
BTOPBIX, BO3JICUCTBUE (PPaHIy3CKOTO TpaBa, 4TO OOYCIOBHIO (hopMaabHYIO
NPUHAJJIEKHOCTh MPAaBOBOM cHCTEMbl BbeTHama Kk PoMaHo-repmaHCKou
MPaBOBOM CeMbe. JTO HAIUIO BHIPAKEHHWE B MPU3HAHUU HOPMATUBHOIO aKTa B
KauecTBE TJIABHOTO HMCTOYHUKA MpaBa, B BBIJACICHUU YACTHOTO M IMYyOJIMYHOIO



npaBa, B pa3leJeHMH INpaBa Ha OTpaciu. B-Tperbux, TiyOOKOe BIUSHUE
npaBoBoil cuctembl CoBerckoro Coro3za.

4. Wpeosornyeckol OCHOBOM MpaBOBOW cuCTeMbl BheTHama SBIAIOTCS
MOJIOKEHUS MAapPKCHCTKO-JICHUHCKOTO YY€HHS O TOCyJlIapCcTBe U TMpaBe U
OPUHLIMIBI COLMATMCTUYECKOTO MpaBa, KOTOPbIE BIEpPBbIE O(PHUIMAIBHO OBLIU
3akperuieHsl B Koncrutynun 1959 r. m neicTByroT 1o HacTosiee BpeMs. JTO
BBIPAJKAETCS B CIEAYIOIINX OCHOBHBIX MOMEHTaX. BO-nepBBIX, B MOHOIIOJBHOM
noysokeHnn KOMMYHUCTHYECKOM MMAapTUHM B yIPAaBIEHUH TOCYJAapCTBOM U
00IIIeCTBOM; BO-BTOPBIX, B TMPUOPUTETE TOCYJAPCTBEHHOUN (0OIIEHAPOIHOMN)
COOCTBEHHOCTH HaJl YaCTHOM W MyOJWYHBIX HHTEPECOB HAJl YAaCTHBIMU; B-
TPETBUX, B TOCYAAPCTBEHHOM IPOMCXOXIEHUM T[paBa; B-UETBEPTHIX, B
OpraHu3alMd M (QPYHKUMOHUPOBAHUU TOCYAApPCTBEHHOM BIACTH IO CHUCTEME
COBETOB; B-IIATHIX, B (hopManbHOU posin KOHCTUTYIMU; B-IIECTHIX, B IPU3HAHUU
TOCYJapCTBEHHONH W  KOJUICKTMBHOW  (GOpM  COOCTBEHHOCTH  OCHOBOU
HAIIMOHAJIBHOTO XO3SIMCTBA.

5. [lonuTtuka 0GHOBJIEHHS — 3TO HE UMEIOIIUIA 3aNaJHbIX aHAJIOTOB MOAXO K
U3MEHEHUSM B COLIMAIBHO-D)KOHOMUYECKON M MPAaBOBOM cucTemax crpaHbl. CyTh
€€ COCTOMT B COYETAaHMM HUHCTUTYTOB  PBIHOYHOM  SKOHOMUKM U
COLIMAIMCTUYECKUX MPUHLIMIOB. B pamkax 3TOW MONUTUKU B MOCJHEAHHUE TOAbI
OCYILECTBIISIETCS aKTHBHAsl 3aKOHOTBOpYECKas AEATEIbHOCTb, HallpaBJI€HHAs Ha
COBEPILIEHCTBOBAHUE 3aKOHO/AATENIbHON 0a3bl, COAEep:KaHUEe KOTOPOM COCTaBISET
COUETaHME TPAJUMLUMUOHHBIX HOPM TMpaBa U PEUUIUPYEMBIX MPUHLHUIIOB,
WHCTUTYTOB, HOPM MEKIyHApOJHOTO MpaBa. DTO MO3BOJISIET 0XapaKTEPU30BAThH
MpaBOBYIO cucTeMy BheTHamMa Kak CMEUIaHHYIO U TPOTUBOPEUYUBYIO.

6. IIpornBopeunss oTpa3winuch B NOHMMAaHWMU, OPraHU3aLHH, B CTPYKTYype
MIPAaBOBOM CUCTEMBI, B KOHKPETHBIX OTpAaCisAX IMpaBa U HOPMATHUBHBIX aKTaX, B
COJIEpKAaHUU MPABOBBIX HOPM M MX NPAKTUYECKOW peanu3auuu. YacTHOE IpaBo B
OCHOBHOM MOILJIO MO MyTH 3aKPEIUICHUS] NPUHUUIOB PHIHOYHON 3KOHOMHKHU.
CopepxaHue HOpPM MyOJIHYHOTO TIpaBa CBHJIETEIHCTBYET O CTPEMIICHHHM K
COXPAaHEHHUIO  HEMPUKOCHOBEHHOCTH  KOMMYHUCTHYECKOHM  HMACOJOTUH U
COOTBETCTBYIOLIMX MPUHLMIOB. B  HauMmeHblIed CTENEHU HU3MEHEHUs,
BbI3BAHHBIE MOJUTUKOW OOHOBIJICHMS], 3aTPOHYJIM MPOLECCyalbHbIE OTPACIIH, YTO
CYIIECTBEHHO 3aTPyAHSET MPAKTHYECKYIO pean3alii0o HOPM YacTHOrO IpaBa,
UMEIOUIUX JTUOepanbHy0 HallPaBICHHOCTb.

7. CyneOHast cuctema sBISETCS CJa0bIM 3BEHOM IPaBOBOW CHCTEMBbI
BreTHama m moaBepraercs peopraHM3alid B HE3HAUMTENbHOU Mepe. B aToi
chepe B HacTosIIIee BpEMs COXPAHSIOTCS TaKWe YEpThl, KaK 00s3aTeNbHOE
y4acTHE€ HApOJHBIX  3acefaTesieil, MNpPOKypOpCKMH HAA30p 3a  CYIOM,
KOJUICKTUBHOCTh B Pa30UpaTeNIbCTBE JET W BBIHECEHWW pEIICHUHN, HU3KUN
YPOBEHb pEalM3alMy MPUHIMIA COCTSI3aTEIBbHOCTH CTOPOH. OTCYTCTBYET
dakTryeckass HE3aBUCUMOCTH CyJa MPH HEBBICOKOM MPO(ecCHOHATEHOM YPOBHE
CyJIei, YTO PE3KO CHIXKAET aBTOPUTET CyJa.

8. IlpaBoBOl KyJIbType M INPAaBOCO3HAHMIO, KAK BAXKHEMIIMM 3JIEMEHTaM
MpaBOBOM CHUCTEMBbl, NPUCYIIM CHeUu(pUYECKue YepThl, OOYCIOBICHHbIE



0COOBIMU  KYJIbTYPHO-UCTOPHUUYECKUMH,  HJICOJIOTMYECKUMHU,  COLHUAIbHO-
SKOHOMHUYECKUMHU U ApyrumMu paxtopamu. Criennuky B 3HAUUTEITHHON CTETIEHU
ONPENETSAIOT  COXPAHSIOWAsACS pojib KOH(YUMAHCKOM  HIEO0JOTHUH, POJIb
HAIMOHAJIFHBIX OOBIYAEB W TPaauIMil. 3amagHoe MpaBO PAacCMaTPUBACTCS Kak
HEYTO YyXkJ0€, U B IJla3aX BLETHAMIIEB €TI0 POJIb KaK PETyJIsITOpa 00IIECTBEHHBIX
OTHOLIECHWHA HeEBeNnMKa. B peanbHOM XU3HM BpeTHaMa MOpajgbHBIE HOPMBI
CTaBATCs BBIIIE HOPM IIpaBa U B CBOEM IIOBEICHHM HApOJ PYKOBOACTBYETCS HE
CTOJIbKO (DOpMaIbHBIMU MOTUBAMH, CKOJIBKO CTPEMJICHUEM K TAPMOHUU U MUDY.
Takass cneuupuka npPaBOBOM KyJIbTYphl M TNPABOCO3HAHUS HE COBCEM
COOTBETCTBYET HJAESIM MOJEPHHU3ALMN IPABOBOW CHCTEMBI, IJIABHOM LENBIO
IPOBEACHUS KOTOPOU SBIIETCS IpEBpALlEHUE IpaBa B OCHOBHOE CPENICTBO
peryiaupoBaHusi  OOIICCTBEHHBIX OTHOIICHWA W B MOIIHBIA  (akTop,
OTIPECIIAIONINN YCTICITHOE 3aBEPIICHNE TTOTUTUKNA OOHOBJICHHS CTPAHBI.

9. IOpuamueckass mpakThKa, OyJaydd BaKHEWIIEH 4YacThIO IPABOBOM
CUCTEMBI, HAXOJWUTCA B HEYJOBJIECTBOPUTEIbHOM cocTosHHH. CrnabocTh
IPAaBOTBOPUYECKOM MPAKTUKH COCTOMT B OTCYTCTBUM MNPO(ECCHOHAIN3Ma B
NEATEIbHOCTH IIPEJCTAaBUTEIBHBIX OpraHoB. Her HesaBucumoro oprasa,
OCYILECTBIISIIOIIETO  DKCIEPTU3Y MPOEKTOB HOPMATHUBHO-IIPABOBBIX  aKTOB.
[IpaBonpruMeHuTENbHAS TPAKTHKA OTINYAETCS 3a0I0POKPATU3UPOBAHHOCTHIO. He
HaXOST CBOETO MECTa MPUHIHUIIBI TTIACHOCTH, 3((HEKTHBHOCTH U ONIEPATUBHOCTH
MIpU pean3aliu npasa.

10. K OCHOBHBIM TEHJACHIIMAM pa3BUTHs IMPABOBON cucTeMbl BbeTHama
OTHOCATCS: BO3pacTaHWE pPOJM M 3HAYEHUsT IpaBa B IKU3HM OOIIECTBA;
WHTEpHALMOHAIN3allUsl BHYTPEHHETO MpaBa; AEMOKpaTH3alMs M T'yMaHU3alus
oOuiecTBa; paciiupeHre U coOI0eHre IpaB U CBOOO YeIOBEKa U IpakJaHUHA;
WHTEHCUBHOE pAa3BUTHUE YACTHOIO I[IpaBa; YBEIMYECHUE 3HAYEHUSA, POJIU H
HE3aBUCHUMOCTH IPaBOOXPAHUTENBHBIX OPraHOB; pa3BUTHUE CHUCTEMBI IIpaBa
COLIMATILHOTO O0eCTeueHus; BO3pACTaHHE POJIU M 3HAYCHUS APYTHX UCTOYHHKOB
[paBa; COXpPaHEHHUE U PAa3BUTUE HAIMOHAIbHBIX TPAJAULIMMI U KYJIBTYPBI U JP.

11. MopepHu3anusi NMpaBOBOM CHUCTEMBI, OCYLIECTBISieMas B YCIOBHUAX
COUYeTaHWS TPHUHIMIIOB PHIHOYHON OSKOHOMHUKH W COIHAIW3Ma, TpeOyeT
pa3paboTku oQUIMATEHON MpaBOBOW MOKTpWHBEL. OHa JODKHA CONEp)KaTh
OCHOBHBIE HJEM U TMOJIOKEHHUS, OTpa)xarolue MOJEPHU3ALNIO IPABOBOMU
CHUCTEMBlI, U TMPEICTABICHA B BHJE €IWHOW KOHUEIIINM, HAIPaBICHHOW Ha
JOJATOCPOYHOE JAEMCTBHE, W CHOCOOCTBOBATH MPEOAOJICHHUIO CYLIECTBYIOIIUX
npoTuBOpeunit B TmpaBoBoi cucreme. Ilpu e€ paszpaboTke HE0OX0AUMO
YUYUTBHIBaTh CIIOKHMBIIHUECA TPAJAULIUUA U CHEnu(pUYECKUe CBOMCTBA MPaBOBOM
KyJbTYPbl BBETHAMCKOT'O HapOJia, CYIIECTBYIOIIHE OCOOCHHOCTH B MEHTAJIUTETE
HaposioB Boctoka u 3amana; kapAuHaIbHbIE M3MEHEHHUS B SKOHOMUYECKOW,
cCOMabHOM  cdepax OONIECTBEHHOW JKM3HU; aKTUBU3AIMIO TIPOIECCOB
WHTETpAllMd W TJIO0ATM3allid B MHUPOBYIO  OKOHOMHKY;  CHEIUPUKY
MOJIMTUYECKON CUCTEMBI CTPAHBI.

Teopernyeckass W NPAKTHYECKAsd 3HAYUMOCTb HCCJeI0BaHusA. B
TEOPETUYECKOM IIIaHE 3HAYMMOCTh JUCCEPTALMOHHOIO UCCIIEN0BAHMS COCTOUT B
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TOM, 4TO COJAEp aIlUecs B HEM BbIBOJIbI U MPEIOKEHHUSI BHOCSAT ONPEICICHHbBIN
BKJIaJ] B OOIIyI0 TEOPHUIO TOCYJapCTBa M IMpaBa, OCOOCHHO B TEOPHUIO MPABOBOM
CUCTEMBI M CPAaBHHUTEIBHOE MPABOBEICHUE KaK HOBBIC HAy4HbBIC HAIIPABJICHUS B
MpaBoOBOM Hayke BreTHama.

[IpakTnyeckass 3HaYUMOCTb JIUCCEPTALMOHHOTO MCCIEIOBAHUSI COCTOMUT B
TOM, 4TO IOJIOXKEHMSI U BBIBOJBI, COJEPIKAILMECS B JUCCEPTALMHU, TAKKE MOTYT
UCIOJB30BAaThCA B Ipollecce IMpenojaBaHus B By3ax KypcoB «Teopus
rocyapcTBa U MpaBay», «AKTyaJbHble MPOOJIEMbI TEOPUH IOCYIapCTBA U IIPaBay,
«Ilomuronorusi», «Wcropus rocymapctBa W npaBa  BberHama» u
«CpaBHHUTENBHOE MpPaBOBEJCHUE». BBIBIECHHBIE B JUCCEPTALUU MPOOIEMBbl U
chopMyIMpOBaHHBIE TMPEUIOKEHHS] MOTYT OBITh YYTEHBI B XOZA€ pPa3pabOTKu
IIPaBOBOM  JIOKTPUHBI, a TaKke MOIryT ObITb TPUMEHEHbl B padoTe
MIPEICTaBUTEIBHBIX OPIaHOB BIACTH BCEX YPOBHEH U JIp.

AnpoOanusi pe3yabTaTOB HCCeI0BaHMA. Jluccepranys BBHINOJIHEHA U
oOcyxJileHa Ha Kadeape Teopuu U MCTOpUM rocyiapcrsa u mpasa ['OY BIIO
«BOpOHEKCKUI TOCYyIapCTBEHHBIM YHUBEPCUTET» M PEKOMEHAOBAHA K 3aIUTE.
OCHOBHBIE TOJIOKEHHSI TUCCEPTALMUA OTPAKEHBI B BOCBMH IMyOIHMKALUAX, B TOM
YHClie B IBYX HAYYHBIX CTAThAX B BEAYLIUX PELEH3UPYEMbIX HAYUHBIX M3IaHUAX
U JKypHaJax, rnepeyeHb KOTopbix yTBepkaeH BAK P®. OcHOBHbIE pe3ynbTaThl
paboTel  OBUTM  MpEACTABIEHBI HAa  HAYYHBIX, HAYYHO-TIPAKTHUYECKHX
KOH(EepeHIMAX W KPYIJIBIX cToiax. B wactHOocTH, HAa Bceepoccuiickoli HaydHOU
koHpepenimn «l'ocymapctBo u mpaBo Poccum: Buepa, CeroaHs U 3aBTpay,
cocrosBiieiics B . Tamoose (TT'TY, Tam608, utors 2007 r.), Ha Beepoccuiickoi
HayyHOU KoH(pepenuun «lIpaBocynue: wuctopusi, Teopus, NpPaKTUKa» B T.
Boponexe (LId Axagemun mnpaBocynus, Boponex, Hos0ps 2007 r.),
MexnyHapogHOH ~ HAy4HO-NPAKTHYECKOM  KOH(pEpeHUMH  «AKTyalbHbIE
npoOsieMbl HAyYHBIX HCCenoBaHul» B T. JlHenponerpoBcke (HenponeTpoBck,
utonb 2007 T.), HA KPYIJIOM CTOJE: «AKTyanbHBIC MPOOJEMBI TOCYJapcTBa U
npaBa», OPraHU30BaHHOM Kadenpoil MEXIyHapOJAHOTO TMpaBa H TIpaBa
€BPOIEHCKOTO cor03a IOPUMYECKOTO dakynbrera Boponexckoro
rocynapctBenHoro yausepcurera (BI'Y, Boponex, aexkadps 2009 r.) u 1p.

Crpykrypa auccepranuu. Jluccepranus COCTOUT U3 BBEJIEHUS, TPEX IJIaB,
BKJTIOYAIOIINX JIEBATH Maparpados, 3aKI0YeHUs, OMOInOrpaguuecKkoro Crucka.

II. OCHOBHOE COAEP KAHUE PABOTHBI

Bo BBegeHum OOOCHOBBIBACTCS aKTYalbHOCTh TEMBI HCCIICIOBAHUSA,
MOKAa3bIBACTCS CTEICHb €€ HAayYHOW pa3pabOTaHHOCTH, CTaBATCS IEIH U 3a/auu
paboThl, OmpeneNnstoTcsi OOBEKT, MPEAMET M METOAOJOTHYECKass OCHOBA,
OTMEUAETCSl HayyHas HOBW3HA, TEOPETHUYECKas M MpaKTHYECKas 3HAYUMOCTH
auccepTanuu, GOpMyIUPYIOTCS OCHOBHBIE MOJ0KEHUSI, BBIHOCHMBbIE Ha 3aILUTY .

B mneproit rnmaBe «CTaHOBJIeHHME COBPEMEHHOH TIPaBOBOIi CHCTEMBI
BbeTrHamay, BKIIIOUaoIiel B cedst Tpu maparpada, paccMaTpuUBaeTCs NMpaBoBas
CUCTeMa KaK Hay4YHO€ IOHSATHE, OCHOBHBIE JTalbl CTAHOBJIEHHUS IPABOBOMU
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cucteMbl BeetHama u BiausiHue CoBeTckoro Coro3a Ha BbETHAMCKYHO IIPaBOBYIO
CUCTEMY.

B mepBom maparpade «IloHsiTHEe NMPaBOBOM CHCTEMbID» aHATU3UPYIOTCS
W3BECTHBIE B IOPUIUYECKOW JIMTEPAType OCHOBHBIC MOAXOABI K TMpodiIeme
OmnpeleneHusl MOHATH IPaBOBOM cucTeMsbl. [IpaBoBas cucrema — 3TO €IMHBIN
KOMIUIEKC MPaBOBBIX SIBICHHH (CHUCTEMa IpaBa, CHUCTEMA 3aKOHOAATEIbCTBA,
IpaBoBasl KyJbTypa, TPaJMLMH, IPABOCO3HAHME, IOPUINYECKAS TNPAKTUKA U
opuiManbHas OpaBoBas  MJEOJIOTHSA), C TOMOIIBIO  KOTOPBIX  MOKHO
OXapaKkTepHU30BaThb COCTOSTHUE U BBLACIUTH OCOOEHHOCTH MPABOBOM KHU3HU
CTpaHbl, a TAKXE OIPEIEINTh YPOBEHb €€ IPABOBOrO Pa3BUTHS M BBISIBUTH
oO11re YepThl U OTINYHUS IIPH CPAaBHEHUU C MPABOBOM JKU3HBIO APYTUX CTPaH.

Bo Bropom maparpade «OcHOBHBIE 3Tanbl CTAHOBJIEHUSI NPaBOBO
cucteMbl BbeTHama» B UCTOpPUYECKOW PETPOCHEKTHBE pPACCMATPUBAIOTCS
BOIPOCHI, CBSI3aHHbBIE C MTPOLIECCOM CTAaHOBJICHUS! U PA3BUTHSI TPABOBOM CHCTEMBbI
Brernama. B maparpade wuccienyercss AaHHBI HpouecC B TPEX OCHOBHBIX
nepuonax: 1) deomanpHblii nepuon (mo 1884 r.); 2) mepuoxa ¢paHiy3ckoi
kojonuzanuu (¢ 1884 no 1945 rr.); 3) nepro COBPEMEHHOTO JEMOKPATUIECKOTO
rocynapctBa (¢ 1945 r. mo Hacrosiiee Bpemsi).

B ¢eomanbHBIii TIepuoa MpaBO Kak TAaKOBOE€ HE WIPaj0 BaAXKHOW POJIA B
PETYIMPOBAHUU OOIIECTBEHHBIX OTHOIIEHUH. OCHOBHOW OCOOCHHOCTBIO MpaBa
¢deomanpHOTO TIeproAa SABJISAETCS TPATUITMOHHOCTD, JUTSI KOTOPOH XapaKTepHbI: 1)
TOCHOJICTBYIOIIEE  MOJIOKEHHE O00blYaeB. 3aKOHOJATENIbCTBO  BBIMNOIHSIIO
ompeJieJIEHHbIe HACYIIIHbIE 3a/1a4d, HO HE OMPEJIENsI0 XapakTep mpasa; 2) TecHas
CBS3b C PEJIUTHO3HBIMU U MOPAJIIbHBIMH HOpMaMH. 37€Ch UMEIO MECTO OO0JIbIIOE
BIMSHUE KOH(pynuaHcTBa. 3) cnaboe pa3BUTHE I1paBa, OOYCIOBIEHHOE
OTCYTCTBMEM M3MEHEHUH B COLIMAIIBHOM M I'OCYIapCTBEHHOM CTPOE.

Crnenyromasi 0COOEHHOCTh BbETHAMCKOI'O IpaBa (PeoJalbHOro mnepuoia -
TECHas CBS3b C KUTANCKUM NIPABOM, MOCKOJIbKY Ha MPOTSHKEHUM JJIUTEIBHOIO
BpemMeHr Kwuraili BiaaplyecTBOBa BO BbheTHaMe, Hacaxaas TroCyJIapCTBEHHO-
paBOBblE MHCTUTYTHI. J[JI1 MpaBa JAaHHOTO MEPUOJA XapaKTEPHO OTCYTCTBUE
JIeJIeHUs TTpaBa Ha OTPaCu.

Cnemyer OTMETUTh, 9TO B (EONanbHBIA TIEPUOA CHUCTEMA IHCAHBIX
HOPMaTUBHO-TIPABOBBIX AKTOB MOYTH HE pa3BuBajack. HecMoTps Ha TO, UTO 3TOT
NEPUOJ BECbMa JUIMHHBINA, UMEJIUCH JIMIIb HEKOTOPBIE CUCTEMATU3UPOBAHHBIE
aKkThl B BHJIE€ KOJEKCOB WJIM YJIOXKEHUU. DTO YiOoxkeHHe O HakazaHusix (XuHb
Txs1) XI B., YronoBusiii kojekc nauHactuu Yan (Xuns Jlyat) XII B., Kogekc
Xonr JIpik (YronoBubiii konekc quaactuu JIe) XV B. u Kogeke 3a Jlonr (Koaeke
muHactuu Hryen) XVIII B.

B nepuoa ¢paniysckoii kononuzanuu (¢ 1884 mo 1945 rr.) xapauHaabHO
U3MEHUJIOCh COCTOSIHUE IIPAaBOBOM JKM3HU CTpaHbl. [IpUMeHss DOJIUTUKH
«aCCUMWISIUS» U «pa3lielieHne U ynpasieHuey, Opanuus pasnensiia BreTHam
Ha TPU 30HBI: CEBEPHYIO, LEHTPAJIbHYIO U IOKHYIO, B KOTOPBIX JEHCTBOBAJIO
pa3InyHOE 3aKOHOAATENbCTBO. DOPMAIBHO B KaKHUX-TO MECTaxX CYIECTBOBAIN
3akonbl MectHOro Kopons (Koponst AHHama), HO (pakTHUECKH JeHCTBOBAJIO



12

¢dpaHily3ckoe IpaBo, BKJIIOYaBIIEe B ceOsl KaK aKThl METPOMOJIUH, TaK U aKTBhI,
NpUHATHIE pekuMoM [ 'enepan-ryoepnaropa. C yCTaHOBIEHHEM KOJOHHUAIBHOTO
pexuma Opanunu Bo BreTHaMe B MECTHOM CHCTEME MpaBa BIECPBBIE MOSBUIUCH
TOproBass M TpakgaHcKass oTpacid. [IpaBo Havanu pa3aensarb Ha YacTHOE U
nyOnauyHoe, 4ero B (heoAanbHbI nepuoj He Obuto. bypHO pa3BuBaIuch oTpaciu
yacTHOoro mnpasa. CdopmupoBaHa OTHOCUTEIBHO CTpOIHAs, Hepapxuyeckas
He3aBUCUMas cyJieOHasi cucTeMa.

OCHOBHBIMU HUCTOYHHMKAMHU TIpaBa ObUIM CIHEHNUATU3UPOBAHHBIC aKTHI:
I'paxxnanckue koaekcel 1884, 1931, 1936 rr. B 105kHOI1, CEBEpHO U LICHTPAIbHOMN
30HaX COOTBETCTBEHHO; KoJiekc rpa)kJaHnckoro u ToproBoro mpoiecca 1912 r.;
VYronoBueiii koxexkc 1933 r., VYrosnoBHo-mpoueccyalbHbll Kojekc 1942 r.,
Toproseiii koaeke 1942 r. u ap.

B otnuume oT jKeCTOKOCTH M 3aMKHYTOCTH KaK TJIaBHBIX 4epT (eoaabHOTO
npaBa MpaBo MnepuoAa (paHIy3CKOM KOJOHM3ALMU Pa3BUBAIOCH B CTOPOHY
ryMaHU3allui W TJIACHOCTU. BbUIM OTMEHEHB MHOTHME >KECTOKHE HaKa3aHus U
yCTpalllalolIre CocoObl X UCMIONHEHUs. Bece mpuHAThIE HOPMATUBHO-TIPABOBbBIE
aKkThl 0OHApOJOBAINCH B 0(UIIMANIBHON exeHeenbHol razere MunokuTas (Jour-
nal official de Indochine) st BceHapoIHOTO 03HAKOMIICHHUS.

CoBpemenHast mpaBoBas cucreMa Boernama (¢ 1945 r. mo Hacrosiee
BpeMsi) TOSIBUIACH B TECHEHIEH CBS3M ¢ 00pa3oBaHWEM HOBOTO HE3aBUCHUMOTO
JEMOKpaTH4YECKoro rocyaapctsa — Jlemokpartuueckoit PecnmyOnuku BeetHam (c
1976 r. - Counanuctudeckas Pecnmybnuka Bretnam). VcTtopus cTaHOBIEHUS U
pa3BUTHS HBIHEIIHEW MPAaBOBOM CUCTEMbI BheTHaMa MCCIEAYETCSA C MOMONIBIO €€
nepuoau3anuu. Ha ocHoBaHuu psina (GakTOpoB B COBOKYIMHOCTH (FOPUAMYECKHIA,
U/1C0JIOTMYECKHI, TOJUTUYECKHUI, BOCHHBII) aBTOP MpPEIaraeT pa3JesiuTh BECh
NEpUOJ CTAHOBIICHUS W Pa3BUTHUSI COBPEMEHHOW MpPaBOBOW CHCTEMBbI BbheTHama
Ha 4yerbipe sTana. [lepssiid aTan — ¢ 1945 no 1959 rr.; Bropoii — ¢ 1959 no 1980
rr.; Tpetuii — ¢ 1980 mo 1992 rr.; yerBepThiii — ¢ 1992 r. o Hacrosiee BpeMs.

[lepBpiii  3Tanm  CTAHOBJIEHMS W Pa3BUTUA  IIPAaBOBOM  CHUCTEMBI
XapaKTEpPU3yeTCsl YepTaMu HapOJHO-IeMOKpaTnyeckoi Biactu. Haponosnactue
W paBHOINpaBUE CTAJId T[JAaBHEWIIMMHU MPUHLIHUIAMU  OpraHu3aluud U
(GYyHKIIMOHUPOBAHUS MOJIOJION BJIACTH JUIsI BCEH (popMHpYIOMIEHCS TPaBOBOM
cuctembl. Bce TpakmaHe paBHONpaBHBI BO BceX cdepax: MOIUTHUECKOH,
SKOHOMUYECKOW M KYJIbTYpPHOW. BiiacTe NMpHHANIEKUT HApPOLy HE3aBUCUMO OT
pachl, HaIMOHAJIBHOCTH, T0JIa, COLMAJIBHOIO M HMMYILECTBEHHOT'O IOJIOKEHMS,
KJIacCOB M BepoucrnoBeAaHusi. Kakaplii rpaklaHuH UMeN TpaBO BLIOMPATH 1O
JTOCTHKEHUH 18-7eTHero Bo3pacta W ObITh M30paHHBIM IO JTOCTHOKEHHH 21-
JETHETO BO3pacTa, BHIOOP OCYMIECTBISUICA HA TMPUHIMUIAX BCEOOIIEro,
CBOOOJIHOTO, MPSMOTO ¥ PABHOTO TaitHOTO TojiocoBanus. /o 1954 r. He TOJBKO B
KoHcTuTyniun, HO ¥ BO BCEX HOPMATHBHO-TIPABOBBIX AaKTaX MOHOIOJIUS POJIU
Kommynuctuyeckon naptun BreTHama B ynpaBi€HHM [I€JIaMU TOCYAapcTBa H
obmiecTBa He ObUTa TpemycMoTpeHa. ['ocymapcTBo 00pa3oBanoch MaTPHOTAMHU
HE3aBHCUMO OT HMX MOJUTUYECKUX B3TJIANOB. B 3TOH CBA3M MPaBOBOMl CUCTEME
IOKa HE IMPUCYIl KJaccoBbld Xxapakrtep. Jlaxe B 310 Bpemsa IlpesuneHt
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Xo llu Munp u3man JeKpeT O pa3pelieHud TNPUMEHEHHsS] MPUHSATHIX
MPEANISCTBYIOIMMH PEKUMaMHA HOPMATHBHO-IIPABOBBIX aKTOB TIPHU YCIOBUU
OTCYTCTBHSI B HUX IMPOTUBOPEUYUIN MPUHIMIY HE3aBUCUMOCTH U MOJUTUYECKOMY
peXUMYy HApOJHOW BJIACTH, YTO BBIpaKAaeT IPEEMCTBECHHBIH, BCEOOHNUU W
OTKPBITBIN XapakTep GOPMUPYIOLIEHCS TPABOBOW CUCTEMBI.

ITocne 1954 r. mon BausHumem CCCP ykpenunace pojib M peIyTalus
KOMMYHHCTOB. B 3TOl CBSI3M BO MHOTMX IpaBOBBIX akTax (3akoH «O cBoOome
cobpanus» 1957 r., 3akon «O mpodcoroze» 1957 r., 3akoH «O MONOKEHUU
odunepoB BrerHamckoi HapoaHoi apmum» 1958 r., 3akon «O Opake U ceMbe»
1959 r. m aAp.) HaUIOCh OTpPaKEHHWE OPHUEHTALMU Ha COLUAIUCTUYECKYIO
PaBOBYIO UIEOJIOTHIO.

MoxHO cka3zaTb, 4To ¢ 1945 mo 1959 rr. npaBoBas cuctema HaxoJuUjach Ha
MEPBOHAYAIBHOM JTare cBoero ¢popmupoBanus. KoMMyHUCTHYECKAs TIOTHTHKO-
mpaBoBasi WACOJOTHS HE ObUia 3aKkperieHa Kak odummanbHas. KomudecTBo
OPUHATHIX aKTOB ObLIO emé KpaitHe mano. B cymHocTu ans JaHHOM IpaBOBOM
CHUCTEMBI XapaKTEepHbI CMEIIIaHHbIE U KOMIIPOMUCCHBIEC YE€PThI, HE CBONCTBEHHbIE
JUISL TPAAULMOHHOW COLIMAIIMCTUYECKON IPABOBOM CUCTEMBI.

Ha mnepBoM »srame mnpaBoBoM cuCTeMbl BbpeTHamMa XapakTepeH KpanHe
HU3KHUI YpOBEHb MPABOCO3HAHMSA U KYJIBTYPBI HaceleHUs. DTO OOBICHEHO TEM,
YTO, NPEXKJIE BCETO, B MEPBbIE I'OAbl HAPOJHO-IEMOKPATUYECKOW BIIACTU MOYTHU
95 % wnaceneHuss ObUIM HErpaMOTHBI (HE MOTJIM 4YUTaTh W mNucaTh). Huskui
ypOBEHBb MIPABOCO3HAHUS W KyJIBTYPhl HACEIICHUS TaK)Ke O0YCIIOBICH HEXBATKOMN
HOPMaTUBHO-TIPABOBBIX AKTOB, OTPULATEIbHBIMU OTHOLIEHUSMH OOJBIION
MaccChl HaceJEHUsl K MPUHATHIM B MEpUOJ (PPAHILy3CKOW KOJOHU3ALMKU 3aKOHAM,
COXpaHEHUEM MPUOPUTETA MOPAJIBHBIX HOPM M TPAAUIMN B pEryJUpOBaAHUU
OTHOILEHUN MEXY JIIOJbMU U JIp.

B cdepe  ropuamueckoll = NpPaKTHUKHA  MPABOOXPAHUTEIbHAs  H
PaBONPUMEHHUTENbHAS JAESITEIbHOCTh C1a00 pa3BHBAJIaCh M3-32 TOrO, YTO
CUCTeMa OpraHOB BJACTH HaxoAwiach emeé B Tmpouecce (GopMUpOBaHUS.
[IpaBoTBOpUECKass AESATEILHOCTH B OCHOBHOM Oblla BBIpaXKeHAa B (Qopme
MPUHATUS NPE3UICHTOM AEKPETOB. EMMHCTBEHHBIM MPUHATHIM Ha MEPBOM 3Tare
3aKoHOM ObLT 3akoH «O0 arpapHoit pepopme» 1953 r.

Ha Bropom »stame (1959-1980 rr.) mnpaBoBas cucrema BbeTHama
(opMupoOBaack Mo COBETCKOM MPaBOBOM KOHLEMIUHU, TOCTEIEHHO OTAASACH OT
HapOJIHO-AEMOKPaTUYECKOTO Haydalla, XapaKTepU30BaBUIETO I NEPBOTO 3Tara.
brina npunsTa BTOpast B uctopun BreTtHama koHcTuTy1us - Koncturymus 1959
r., Koropas npusHaHa KoHcTuTyuued nepuoja mnepexoja K COLHAIW3My Ha
cesepe u Comnporusienuss CIIA 3a HanuoHalbHOE crHaceHue Ha iore. B
KonctuTynuu u Apyrux HOpMaTUBHO-TIPABOBBIX aKTaX paccMaTpUBAEMOro JTara
OBLJTM YCTAHOBJICHBI WHBIC TPHUHIUIIBI OpraHU3aluu U (YyHKIIUMOHUPOBAHUS
rocyJiapcTBa U npasa, yeM B nepBoil KoHCcTuTyuu. 310 conuani3M, rocroiCTBO
pabodero kjigacca, TPUOPUTET MyOIUYHBIX WMHTEPECOB HAA YaCTHBIMH,
opraHu3anus Biaactu no cucreme CoBeToB u ap.
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B cucreme 3akoHOaTENbCTBA HA BTOPOM 3Talle Pa3BUTHS YUCIO MPUHATHIX
NPaBOBBIX AaKTOB 3aMETHO YBEIUYMJIOCh, OCOOEHHO 3aKOHOB, YKa30B
[TocTrossaHOTO KOMHUTeTa HammonansHoro cobpanus CPB. OmHako, XOTs uMeno
MECTO YBEIMYEHHE KOJIMYECTBA IPHUHATBIX AaKTOB, BCE-TAaKM CHCTEMa
3aKOHOJATENbCTBA JAHHOIO 3Talla Pa3BUTHUS OXBAThIBaja JIMIIb OCHOBHBIE CEpPbI
KU3HU TOCyAapcTBa, a Jpyrue c@epbl, OCOOCHHO IpaKAaHCKas, ceMeilHas u
TOPIroBasi, PEryJIMPOBAIUCH TOBEPXHOCTHO.

[lo-npesxHeMy NpaBO BBIJIEIEHO Ha MyOJUWYHBIE M YaCTHBIE OTPACIHU, HO B
OCHOBHOM pa3BUBAIKMCh TOJIBKO OTpaciau myOnuuHoro mnpasa. Iloutu Bce
MPUHATHIE HA 3TOM d3Tale 3aKOHbl OTHOCWIHMCH K cepe myOnuuHoro mnpasa. B
gacTHOCTH 3akoH «O0 opranuzanuu HammonansHoro coOpanusi» 1960 r., 3akon
«O BoenHoi oOs3aHHOCTH» 1960 T., 3akoH «OO0 opranmsamuu HapoaHbix
COBETOB U aJIMMHHCTPATUBHBIX KOMUTETOB Pa3INYHbIX ypoBHEN» 1962 r. u np.

[IpuHATHE STUX 3aKOHOB CBHJIETEILCTBOBAJIO, YTO CUCTEMA OPraHOB BIACTH
OT LEHTpa JO MECTHOCTHM YK€ CO3/JaHa. OTO YyJIydllaJo JesTelbHOCTb
OpraHu3aluu U (YHKIMOHUPOBAHUS PABOOXPAHUTENBHBIX U
IPAaBOIPUMEHUTENBHBIX OpraHoB BiacTH. Kpome Toro, (axkt mnpustus 3THUX
3aKOHOB  TOATBEPAWJI, YTO B ONPEICICHHOHM Mepe IMpaBOTBOpYECKas
NeSTENIbHOCTh HWrpajia CBOIO JOBOJHHO AKTHUBHYIO POJb B IPABOBOM KHU3HU
CTpaHBbI 10 CPABHEHMIO C MEPBBIM 3TAIIOM CTAHOBJICHHSI MIPABOBOI CHCTEMBI.

Cnenyer ckaszaTh, 4TO, HECMOTpPs Ha BHEJPEHHE COBETCKOIO OIIBITA,
IpaBoBas cucTeMa BbeTHamMa Ha BTOPOM 3Talle HaXOAMJIACh €IIE€ Ha HU3KOM
YPOBHE pa3BUTHA. DTO OOBSICHEHO, MPEXKIE BCETO, OKECTOUYECHHOCTHIO BOIHBI,
Ui no0efpl B KOTOPOW KOHLIEHTPUPOBAIMCH IOYTH BCE HMMEIOIIHE CHIbI U
YCHIIUS.

Tperuii sTan craHoBiaeHUs U pa3Butus npaBosoit cucreMbl CPB (1980-1992
IT.) XapaKTepU3yeTcsi OKOHYATEIbHBIM (HOPMHUPOBAHHEM IPABOBOW CHCTEMBbI
COLIMATUCTHUYECKOT0 THIA B Macmradax Bcell cTpaHbl € OQUIIMAIBHBIM
YKpEIIeHHeM  KOMMYHUCTHYECKOW  TMOJMTHKO-TIPABOBOM  HMJICOJIOTMH B
Koncrutynun 1980 r., a Takke pa3pbiBOM H TITyOOKMM MPOTHBOPEYHEM B CaAMOM
CHCTEME B CBSI3U C 000pEHHEM MOJUTHKU OOHOBJICHUS CTPAHBI.

[Tocne oObeauHeHuss CTpaHbl BO3HHUKJIA HENpocTas mpobiema —
o0beIMHEHHE JABYX WJCOJOTMYECKH PpA3HBIX IPABOBBIX CHCTEM: CEBEPHOM
COLIMATIUCTUYECKON U I0XKHOM KalUTAIUMCTUYECKOW. A mocie oao0peHus
MOJIUTUKU OOHOBJIEHUS (B nekabpe 1986 r.) B mpaBoOBOii CHCTEME MPOBOIUIUCH
SKCIEPUMEHTBI, KOTOpbIE IO CBOEM CYTHM MNPOTUBOPEYMWIM OCHOBHBIM
nonoxxkeHusiM Konctutyuuu 1980 1. Bce 3TO chenano mnpaBoByIO CHUCTEMY
HECOIVIACOBAHHOW U IPOTUBOPEYUBOM.

[Ipunsatuem Kouctutynum 1980 r. mpaBoBas cucrtemMa BperHama
OKOHYATEJIbHO CTPOMJIACh IO COBETCKOMY IpaBOBOMY o0pasily. Koncturyrms
ounmanbHO 3aKpenuia CYIIHOCTh TUKTATypbl IpoJieTapuaTa BBETHAMCKOM
rocynapcrBeHHocT. CormacHo 3Toit KoHctutynun KoMMmyHHCTHYECKasT MapTHs
IpHU3HaHA aBaHTapJOM M BOEHHBIM IITA0OM BBETHAMCKOrO paboyero Kiacca,
BOOPY)KEHHOTO yYE€HHEM MAapKCH3Ma-JICHWHU3Ma, €IMHCTBEHHON  CHIIOH,
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PYKOBOJISILIIEN TOCYIapCTBOM M OOIIECTBOM, U SIBIISUIACH pelIaloNIMM (aKTOpOM
Bcex moben BheTHaMcKolM pepostonmu (cT. 4). C no3ynrom «Hwudero gactHOro
HeT!» Bce TMPUHATBIE aKThl OBUIM HAMpaBiIeHbl Ha MOAIAEP)KAaHUE OBYX
3akperieHHbIx B KoHcTuTymmm  ¢GopM  COOCTBEHHOCTH:  BCEHApPOIHOMU
(rocynapcTBeHHOM) U KOJJIEKTHMBHOW. bbllo OTMEHEHO mpaBo 4YacTHOU
COOCTBEHHOCTH Ha 3€MJIIO.

Ponr mpaBa B 0OIIECTBEHHON >XM3HM H3MEHWIACh, OHA 3aKJIOYallach B
CPEICTBE CTPOMTENIHCTBA COLMAIM3Ma W NPOABMKEHUA K KOMMyHu3sMmy. Jlo
MPOBEJICHUS OOHOBJICHUS 3aKOHBI B OCHOBHOM PEryJUPOBaJIM  TOJBKO
oOlIeCTBEHHbIE OTHOIIEHUA MyOIMYHOro Xxapakrepa. YacTHeiM cdepam mo-
NPEKHEMY HE YAEISUIOCh JOJKHOTO BHUMAHMUS.

Cucreme HOPMaTHUBHO-IIPABOBBIX AKTOB MPHUCYI MOA3aKOHHBIA XapakTep.
Jlonss 3akOHOB Cpeaud TMPUHATHIX aKTOB JTOr0 JdTana KpalHe Maa.
EnuHCTBEHHBIM «IUTIOCOMY CTajio NMpuHsITHE YToJoBHOrO (1985 1.) 1 YronoBHo-
npoueccyanpHoro (1988  r.)  KomekcoB, KOTOpble ObUIM  NEPBBIMHU
KOAM(PUIIMPOBAHHBIMM aKTaMH B IpaBoBoii cucteme CPB.

Yo KacaeTcsi MpaBOCO3HAHUS, MOKHO CKa3aTh, UTO HA 3TOM 3TAle pa3BUTHS
€ro ypOBEHb HE CTOJIb HU3KHI, KaKUM ObLIT Ha MpeIblIyux dTanax. OgHaKo moj
BJIMSTHUEM COBETCKOTO TpaBa ObUIO C(OPMHUPOBAHO HWHOE TMPEACTABICHUE O
npaBe, O €ro CyLIHOCTH. DTO KJACCHAas CYIIHOCTh IpaBa M TIOCYJIapCTBEHHOE
MPOUCXOXKACHUE TIpaBa U JIp.

bnaronapss NOCTENEHHOMY COBEPILIEHCTBOBAHUIO CHUCTEMBI OPIaHOB BJIACTHU
YW HACTYIUIEHUIO MHUPHOIO BPEMEHU B IOPUAMYECKON MPAKTUKE HUMEIO MECTO
pa3BuTue. Y MPaBOTBOPUECKON AEATENBHOCTH Ila padboTa Mo Koaudukauu
HOPMATHBHO-TIPABOBBIX aKTOB, B pe3yJbTaTe€ KOTOPOW MOSBUIKCH TE€pPBbIC
KOJIU(UIIMPOBAHHbBIE AKTHI.

Kak yxe rosopuinoch, npaBoBas cucteMa CPB Ha Tperbem nsTame ee
pas3BuTus OblIa o4eHb Onm3ka mpaBoBoil cucrteMe CoBerckoro Coroza. OmHaKo
YpPOBEHb  TOCYyJapCcTBEHHOTO ®  obmecrtBeHHoro pasutus CPB  He
COOTBETCTBOBAJ YpoBHIO pa3BuTusi rocynapcrseHHoctu CCCP. IlosTomy Takas
MpaBoBasi cucrema He coBcem moaxonawna BeerHamy. Hanpumep, Koncrurynus
1980 r. 3akpenmiia mpaBoO TpaKJaH Ha >KWIIbe, OecIulaTHOE 0O0pa3oBaHWE W
MEIUIIMHCKOE o0ciyx)uBaHue. Ho Bce mpekpacHO MOHWMAaH, Ha KaKOM ypOBHE
pa3BuTHs  Haxomwics BeerHam  mocme  BoMH.  Takume — yTromuuyeckue
KOHCTUTYLIMOHHBIE TIOJIOKEHUS CTAJIM OJHOU U3 MPUYMH BCECTOPOHHETO KpPU3HCA
cTpanbl B 80-X I'T. MpoILIoro Beka. BoIxo u3 JaHHOW cUTyaluu ObUT UMb OJUH
— oOHOBJICHHE CTpaHbl. B cBsI3u ¢ 0100peHNEM MOTUTHKH 0OHOBIICHHS B 1986 T.
npaBoBasi cuctema, ocHoBaHHasg Ha Koncruryumm 1980 r., moutu yxe He
JeiicTBOBasia, HECMOTPsI Ha ee GopMmanbHOe cymecTBoBanue 10 1992 r. C sroro
MOMEHTA B HAIIMOHAJIILHOW NPABOBOIl CHCTEME MPOBOJMIIMCH PAa3HbIE MPABOBLIE
SKCIIEPUMEHTHI. DBbUIM  TPUHATBI MHOTME HOPMAaTHUBHO-IIPABOBBIE  AKTHI,
HE3HAKOMbIE M HE CBOWCTBEHHBIE ISl MPABOBOM CHUCTEMbl TPAJULMOHHOIO
couMamucTuyeckoro tuna. B wactHOocTH, 3T0 3akoH «OO0 HMHOCTpPaHHOM
uaBectupoBanum» (1987 r.), 3akon «O kommanusx» 1989 r., 3akon «O06
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UHAMBUAYaJIbHBIX mnpeanpuHumatensax» (1990 r.) u np. Ilpuuem usmeHeHus
cTanu 6oJee 3aMeTHBl UMEHHO B cpepe 4YacTHOTO TpaBa.

HecMoTps Ha mpooykeHue NEHCTBUS MHOTMX MPUHLUIIOB, HHCTUTYTOB U
HOPM, XapaKTEPHBIX ISl TPAIUIIMOHHON COLMATUCTUYECKON MPaBOBOM CUCTEMBI,
coBpeMeHHas mnpaBoBas cucrema CPB, ocHoBannasa Ha Koncturyumum 1992 r.,
3HAYUTENBHO W3MEHsETCs Oyiarojapsi NMPOBEACHUIO TMOJIUTUKH OOHOBIICHUS U
MHTErPallMi CTPaHbl B MUPOBYIO 3KOHOMHUKY. DTO €CTh CIEAYIOIINN, YETBEPTHIN
stan (¢ 1992 r. mo HacTosilee BpeMsi) B IPOLECCE CTAHOBJICHUS U Pa3BUTHUS
npaBoBol cucteMbl CPB.

[Ipunatuem Koncturynmm 1992 r. oTKphlIack HOBas 310Xa B HCTOPHUH
CTAaHOBJIEHUS W pa3BUTHs npaBoBoi cuctembl CPB. HecMmoTps Ha nponoikeHue
3aKpEeIJICHUS] TOCIOJCTBYIOIIETO MOJIOKEHHSI KOMMYHUCTHYECKON MIEO0JIOTMH BO
BbETHAMCKOM TroCyJlapcTBe W oOmiecTBe, aelcTByromas KoHctuTyuus crana
0a3oil mus OypHOro pPa3BUTHS YACTHBIX IIPABOBBIX OTHOIIEHHH IOCPEICTBOM
IPU3HAHMS 3aKOHOB PBIHOYHOM SKOHOMHUKHM. Ecim B 1990-x romax npasoBas
cuctema BreTHama B 00JbLION Mepe HOCHIIA SKCIEPUMEHTAIbHBIN XapakTep, TO
B MOCJEAHUE TOJbl, 0coOeHHO mocie BeryruieHuss B BTO (B 2006 r.), nanHas
MpaBoBasi CUCTEMa MOJAEPHU3UPYETCS, MOCTENEHHO CTaHIAPTU3UPYETCs, YTOObI
COOTBETCTBOBATh MEKIYHAPOJHBIM PABOBBIM CTAHIAPTAM.

B tperbem maparpade «Biamsanue CCCP Ha mnpaBoByl0 cucTeMy
BherHama) 1npoBeneH aHanu3  (PAKTOPOB, IOATBEPKAAIOIIMX  BIUSHUE
Coserckoro Coro3a Ha CTAaHOBJICHHE U PAa3BUTHE MPABOBOM cUCTeMbl BbheTHaMma.
Bmusane CCCP Ha 1paBOBYIO CHCTEMY OOYCIIOBICHO SKOHOMHYECKOM,
MOJIUTUYECKON H HUICOJOTMYECKONM TMOMOIIBI0 W MOMJIEPKKOW, KOTOPYIO
Coserckuii Coro3 okas3blBal BbeTHamMy B Te4Y€HME JUIMTEIBHOIO IIEPUOJA
BPEMEHHU B JleJax 3alluThl Bb€THAMCKOro OtedecTBa, BOCCTAHOBIIEHUS CTPAHbI
MOCJIE BOWH M CTPOMTENBCTBA COLHUaNM3Ma. JIMIUIOMAaTHYECKUME OTHOLIEHUS
MEXIy JBYMsl CTpaHaMd ObUTM yCTaHOBIEHBI emé B Havane S50-X romaoB
nponuioro Beka. Ho 3ToT (akr He cpa3y MOBIMsII Ha MPABOBYIO >KU3HBb
Brernama. Tonbko nocne 1955 r. 6b11 3aKiII0U€H sl JOTOBOPOB M COTJIAIIICHHIH,
HaIIpaBJICHHBIX HA OKa3aHUWe BbeTHaMy IOMOIIM, HIE0JIOTMYECKOE BIIUSHUE
CCCP Ha mpaBoBylo cdepy HadaJlo OIIYIIAThCS, TaK KaK ITH COTJALICHUS U
JIOTOBOpA 3QJIOKWIM TPOYHBIA  (PyHAAMEHT Ui JaJbHEHIIEero pa3BUTHUSA
COBETCKO-BBETHAMCKOI'O COTPYIHHYECTBA.

B oxTsa6pe — Hosi6pe 1956 r. B CoBerckom Coro3e moObIBana jeseranus
Hamnonansnoro cobpanuss JIPB Bo rnmaBe c¢ mpexacemarenem IlocrosiHHOTO
komutera ToH JIpik TxaHrom, W 3TO COOBITHE, 1O MHEHHUIO aBTOpa, CTaJIO
Ha4yaJIOM IpoLiecca BO3/IEUCTBUSI COBETCKOM MPAaBOBOM KOHIIETIIIMM HA IIPABOBYIO
cucteMy Bwernama. Ilocme storo B 3akone «O mpodcoroze» u B 3akoHe «O
cBobone coOpanuss U MuTuHre» (1957r.) MOSBUIUCH TaKkHWe IMOJOXKEHHS, KaK
«...003aHHOCTSIMM pabovero Kiacca SBJSIETCS IOBBIIICHHE CAaMOCO3HAHUS O
COLIMATIN3ME, ... MIOAHATHE AyXa MPOJETAPCKOr0 MHTEPHAMOHAIN3MA. ..» U T. [I.
[Ipunstue Koncturyuuum 1959 1. OGeccrnopHO SBISETCS CBUIETEIHLCTBOM
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paciiupeHusl BIMSHHUS COBETCKOM MpPaBOBOW HIEOJOTMU Ha (POPMUpPOBAHUE
IIPaBOBOM cucTeMbl BreTHama.

B maparpade uccrnenoBan Taxxe BOIpoC 0 TOM, YTO, HECMOTPS Ha MOJUTUKY
o6noBnenus, cieapl BausHus CCCP B mpaBOBOM cHCTEME ONIYTHMBI U B
Hacrosuiee Bpems. OHU BBIPAXKAKOTCA B TOM, YTO:

- HEpapXHi0 HOPMATUBHO-IIPAaBOBBIX aKTOB COCTaBiIAOT KoHcturynws,
3aKOHBI, MMOCTaHOBIEHUs HanmoHanbHOro coOpaHMs, yKa3bl M MOCTAHOBJICHUS
[ToctosiHHOTO KOMHUTeTa HanuoHanbHOro coOpaHMs, MPUKa3bl U PELICHUS
[Ipe3unenra, nocraHoBiieHUs U peweHus lIpaBuUTenbCTBA, MOI3aKOHHBIE AKTHI
MHUHHCTEPCTB U BEAOMCTB, MECTHBIX OPTaHOB BIIACTH;

- Koncrurynus, kak u B CoBerckom Coro3e, ¢GopMalbHO TNpH3HAHA
OCHOBHBIM 3aKOHOM TIOCYyAAapCTBa, HO B JACUCTBUTEIBHOCTH OHA HE HMEET
IpsIMOro JEHCTBUS, M, MO CYTH, SBISIETCS IOJUTUYECKUM JIOKYMEHTOM,
ounranbHO PUKCUPYIOMIKUM MOHOMOIBHYIO PYKOBOIAIIYIO posb KommnapTuw;

- OCHOBHBIM HCTOYHHMKOM IIPaBa SBJISAIOTCS HOPMATHUBHO-IIPABOBBIC AKTHI;

- JUId BCed MpaBOBOM CHUCTEMBI O(DHUIMATBHON UAEOJIOTHEH SABIAETCA
MapKCHCTKO-JICHUHCKOE YUEHUE;

- 1mpeobnagaer rocynapcTBeHHas (oOmIeHapoAHas) M KOJJIEKTUBHAs
COOCTBEHHOCTh HaJ YACTHOW M COOTBETCTBEHHO 3allliTa MyOJIMYHBIX HHTEPECOB
HaJ| YaCTHBIMU;

- OTCYTCTBYET IPABO YaCTHON COOCTBEHHOCTH Ha 3EMIIIO;

- JOCTaTOYHO PAa3BUTBIMH OKa3bIBAIOTCH KOHCTUTYLMOHHOE, YT'OJIOBHOE,
aJIMUHUCTPATHUBHOE 3aKOHOJATENbCTBO. AKTBI, PETyJIUpPYIOUIHE 3TH cdephl, B
CUCTEME 3aKOHOJATelIbCTBA PAHO PA3BUBAIUCh W  HUMEKT  Hauboiee
COBEPILECHHYIO CTPYKTYpPY IO CPAaBHEHMIO C IPYTMMH. DTO BBIPAXAET CYIIHOCTH
COLIMAIIMCTUYECKOr0 INpaBa, NPU3HAKOIIETO NPHUOPUTET 3aLIUTBl U Pa3BUTUSA
MyOJUYHBIX UHTEPECOB HaJl YaCTHBIMH;

- JIeATENIbHOCTh  3aKOHOTBOPUECKOIrO  OpraHa  HpOsABISIETCS B
HernpodeccuoHaM3Me JIemyTaToB;

- IPaBO SIBJISIETCS] CPEJICTBOM TOCYIapCTBa B JeJie yIpaBIeHUsS OOIIECTBOM H
HCXOIUT OT TOCY1apCTBa.

Bo Bropoii rmaBe nuccepranuu «CoBpeMeHHOE COCTOSIHHE IPaBOBOM
cucreMbl BbeTrHamay, Bkowaromeil B cedst dyeTelpe maparpada, IpoBOIUTCS
UCCIIEJOBAaHHE OCHOBHBIX OCOOCHHOCTEH HAIlMOHAJIBHOM NpPaBOBON CHCTEMBI,
OCHOBHBIX MAaTE€pHUAIIbHBIX, NPOLECCYaIbHBIX OTPACi€il BHETHAMCKOIO IpaBa U
COCTOSIHUE CYJI€OHOM IPAKTHKH, IPABOBOM KYJIbTYpPbl U IPABOCO3HAHMUS.

B nepBom naparpadge «OcHOBHbIE 0COOEHHOCTH COBPEeMEHHOI MPaBOBOI
cucrteMbl BbeTHaMa) BBIABISIIOTCS U PAacCMaTPUBAIOTCS aBTOPOM CIIEYIOLINE
OCHOBHBIE OCOOEHHOCTH TIPaBOBOM CHUCTEMBbI COBpeMEHHOro BperHama. Bo-
NEPBBIX, MPaBOBasi cUCTeEMa BbpeTHama SBIAETCS PE3YyJbTATOM JIUTENBHOTO U
CJIOXKHOT'O MpOIecca BO3AECUCTBHS Pa3IMYHBIX IPABOBBIX KYJBTYp, MPaBOBBIX
UIeil M HOPMAaTUBHBIX cHCTeM: (eofasbHOrO IpaBa BbeTHama, KoTopoe
chOpMUPOBAIOCH  MMOJ  CWIBHBIM  BJIMSIHUEM  KHUTalCKOro (peomalbHOTO
3aKOHOJIATENbCTBA PA3JUYHBIX YUYEHUW JPEBHUX KHUTAMCKUX MBICIUTENEH, B
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YaCTHOCTH KOH(YILIMAHCTBA U JIETU3MA, a TaKXKe M0J] BO3AeHCTBUEM (PpaHIy3CKOM
U COBETCKOM IPABOBBIX KOHLENUMMK. BO-BTOPBIX, HAIMYNE KOMMYHHCTHYECKOU
MOJUTHKO-IIPAaBOBOM  WICOJOTMU. B-TpeTbHX, axkTHBHOE OOHOBJICHHME U
COBEpIIICHCTBOBAHHE COBPEMEHHOM mMpaBoBOM cucTeMbl CONMAITMCTUYECKON
Pecybnmuku  BpetHam B mocnenHue  AecsaTwieTus.  B-dueTBeprhIX,
COCYILECTBOBAHUE PBIHOYHONM HSKOHOMHUKHM M OPHEHTAlMU K couuanusMmy. B-
IATBIX, HaJIu4ue 4epT PoMaHO-repMaHCKOM IpaBOBOM CEMBU: NPU3HAHUE
HOPMAaTUBHOI'O aKTa OCHOBHBIM HCTOYHMKOM IIpaBa, BBIJIEIEHUE YACTHOIO U
nyOJMYHOrO MpaBa, pa3JelieHHe IpaBa Ha OTpaciu. B-1ecThiX, HEBBICOKUU
YPOBEHb IPABOCO3HAHMS M IIPAaBOBOM KyJbTYphl HaceleHus. B-ceapMbIX,
OTCYTCTBHE DPa3BUTOM IOPUINYECKON TPAKTUKU. B-BOCBMBIX, ITOBEPXHOCTH
3aKOHHOT'O PETYJIHPOBAHUS U JIp.

Bo BTOpoM maparpade «XapakTepucTHKa MAaTepHAJbLHBIX OTpacJei
IIPaBa)» Ha OCHOBE HUCCJIEN0BAaHUS KOHCTUTYLIMOHHOTO IIpaBa, KOTOPOE SIBISIETCS
06asoif (opmupoBaHUST BCEH CHCTEMbl IpaBa, a TaKKe HCTOYHUKOM
IPAXKIAHCKOTO, CEMEMHOro, TOProBOrO, YrOJOBHOIO, aIMHUHHUCTPATUBHOIO,
TPYZOBOIO IIpaBa, pPAacCMaTPHUBAIOTCS COBPEMEHHOE COCTOSIHUE, OCHOBHBIE
OCOOCHHOCTH KaXXIOW M3 YKa3aHHBIX OTpaciied U MX MECTO B OOIIel cucreme
HAIMOHAIBHOTO TIpaBa. OCOOEHHO Ba)KHO TO, YTO BBIJCIICHBI M3MEHECHUSI B CAMOM
CTPYKTYp€ M COJIEp’KaHWU OTpacieil MpaBa, TEHACHIUUA Pa3BUTH U MPOOJIEMBI,
IIPOTUBOPEUMS, HEIOCTaTKH, BO3HMKAIOLIUE B IPOLIECCE PA3BUTHUS KAXIOH W3
yKa3aHHBIX OTpaciieil mpaBa. YKa3aHHBIM OTpacisM aBTOp YJIEIWI o0coboe
BHUMAaHUE B CBSI3U C TEM, YTO UMEHHO OHU ONPEIEIISIFOT XapaKTep COBPEMEHHOIO
npaBa BeeTHama.

Crnenyer cka3arb, 4YTO B OCHOBHOM MaTEpHaJIbHBIE OTPACIIH IPAaBA AKTUBHO
COBEpPUICHCTBYIOTCSI W pa3BuBaroTcs. HaOmromaercs Takke TEHIEHUIUS K
aubepanu3ai U COMMKEHUIO ¢ MEXIyHapOAHBIMU MPAaBOBBIMHU CTaHIapTaMH,
OCOOCHHO B YaCTHOMPABOBON cdepe (TOproBas M TpakJaHCKas). ODTO €CTh
OTPaKEHHE TOJIUTUKU HBIHEUIHErO0 PYKOBOJICTBA IO BCECTOPOHHEN HMHTETpalUu
CTpaHbl B MHPOBOE coo0miecTBo. OcobeHHo mocie Bcrymienns B BTO
rpaXkIaHCKasi, TOProBas M HHBIE CEpbl YAaCTHOTO IMPABOBOTO PETYIHUPOBAHUS
MOJy4alOT HOBBIM HMITyJbC DPa3BUTHA. B 3Tux cdepax HaOmogaercs MOTOK
3aMMCTBOBAHHBIX U3BHE MPABOBBIX HHCTUTYTOB U HOPM.

Ecau rpaxnaHckas, TOProBass M MHbIE OTPACiIM YAaCTHOIO INpaBa CHIIBHO
MOJEPHU3UPYIOTCS M Ppa3BUBAKOTCA, TO B YIOJOBHOW, aJMUHHUCTPATUBHOMU
oTpacisx IpaBa 3a IOCIEAHME TOJbl, HECMOTpPS Ha JBH)XEHHE Ipolecca
OOHOBJICHHS, U3MEHEHUSI BCE XK€ HE OYEHb 3aMEeTHbhl. B agMUHUCTpaTHBHOM
IpaBe 10 CHX MOp OTCYTCTBYET KOAU(UIIMPOBAHHBIN aKT, W, OOJIEe TOro, MOYTH
BCE  aKThl, KBWIMUUUPYIOIIHE  TOCTYNKA  KaK  aJIMHUHUCTPATHUBHBIE
paBOHAPYLIEHUS, SBJIIOTCS BEIOMCTBEHHBIMH.

CeromHss ppIHOYHAs SKOHOMHKA pPa3BHBAECTCSI B TECHOM CBA3M C HJAEEH
CTPOUTENIBCTBA  COLMAIMCTHYECKOIO OOINECTBA, YTO SBJSETCS  IJIABHBIM
CBOMCTBOM COBPEMEHHBIX OTPacCiIel BLETHAMCKOI'O IIPaBa.
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[Io MHOrUM OTpacisiM OTMEYaeTCsl TEHJIECHIMS K COXPAHEHUIO U Pa3BUTHUIO
HAIIMOHAJBHBIX TPAIUIUK U OObIuaeB. SIpKHUM MPUMEPOM CIYKUT YKpPETUICHUE
TPAJIMLINOHHBIX HANMOHAIBHBIX IPAaBOBBIX IIOJOKEHWH B TIPaXJTAHCKOM,
CEeMEHMHOM, TPYIOBOM OTpacisx mnpaBa. Bo MHOrmx akrax, B 4YacCTHOCTH
CEeMEIHOro0, rPaXAaHCKOT0 3aKOHOIaTENIbCTBA, 3aMETHBI ClIeJIbl KOH(YLIMAaHCTBA.

XapakTepHOM 4epToll  ocTaercs HU3KUH  ypOBEHb  Koau(pUKaIuw,
CXEMAaTUYHOCTh 3aKOHHOT'O pEryJupoBaHus W OoJsiblIasi J0JsI IMOA3aKOHHBIX
aKTOB B OOIIEM KOJMYECTBE MPABOBBIX aKTOB.

B Tperbem mnaparpade «XapakTepHCTHKA MNpoLeCcCYaJbHBIX OTpac/iei
NpaBa» AHAIN3UPYIOTCS UCTOYHUKH I'PAKIAHCKO-IIPOLECCYAIBHOIO, YTOJIOBHO-
IPOLIECCYaTIbHOTO U IMUHUCTPATUBHO-IIPOLIECCYAJILHOTO MPaBa, HA OCHOBE YETO
OXapaKTEepPU30BaHbl ~ CTPYKTypa, COBPEMEHHOE COCTOSIHHE, OCOOEHHOCTH,
pOoOJIEMBI U TEHACHIIMN Pa3BUTHS KaXKI0M U3 TPEX YKa3aHHBIX MPOLECCYaTbHBIX
oTpaciiel mpaBa. AHaIWM3 TPEX YKA3aHHBIX BBIIIE MPOLECCYATbHBIX OTpacieu
npaBa OOBSICHSETCS TEM, YTO HA CErOAHSIIHMNA [€Hb B IPaBOBOW CHUCTEME
CYLIECTBYIOT TOJBKO TpU BHUAA CyAeOHOro MPOM3BOJACTBA:  YIOJOBHOE,
IPAXKJAHCKOE U aIMHUHHMCTPATUBHOE, NIPUYEM KOJUIETHUHU IO TPAXKIAHCKUM JIelIaM
paccMaTpuBalOT U pa3pellalOT HE TOJIBKO TPaKJAaHCKHE, HO M TOPIrOBBIE,
TPYIOBbBIE, OpauHO-CEeMEMHbIE JIeTa.

HecmoTpst Ha TO, 4TO B MOCIEAHUE IOl MHOTHE OTPACIA MAaTEPUATIBHOIO
IIpaBa 3HAYUTEIBHO M3MEHSIOTCS, CUCTEMA MPOLIECCYATbHOIO 3aKOHOAATENbCTBA
MEUIEHHO OOHOBiseTcs. OCTaroTCsl MOYTH HEU3MEHHBIMH TAKUE IPHHIIMIIBI
CYIOIIPOM3BOJCTBA Kak BBIOOPHOCTb CyA€d M HapOJIHBIX 3acedarenei;
KOJIJIETHAIBHOCTh B Cy/A€0HOM pa30upaTenbCcTBa; MOJYMHEHHE MEHBIIMHCTBA
OOJBIIMHCTBY TPU BBIHECEHUH MPUrOBOPAa WM HHBIX CYJIEOHBIX pELIEHUM;
o0s13aTeNbHOE y4yacTHE HApOJHBIX 3acedarened u nap. B kadecTBe ywacTHHMKa
mporecca BO3MOXEH «HApPOJHBIM 3alUTHUK», KOTOPBIA SBISIETCS YWICHOM
OteuectBenHoro ¢ponra Beetnama, u np.

Cpenun Tpex BHJIOB MPOLIECCY ATTLHOTO CyIOIIPOU3BO/ICTBA
aMUHUCTPATUBHOE  CYAOINPOMU3BOJCTBO  SABIISIETCSI HOBBIM  HaIlpaBJIECHUEM
NESATENIBHOCTH CyJd, KOTOpPOE MOSIBWJIOCH B CBSI3M C HA4YaJIOM IIPOBEICHUS
aIMUHUCTpaTUBHOU pedopmbl B cepennde 90-x rogoB mporuuioro Beka. OaHako
3TOT BUJ HAXOJIUTCS JIMIIb B Iporecce (GOpMUPOBAHUS U COBEPIIEHCTBOBAHUS, U
0 CHUX IIOp OTCYTCTBYET 3aKOH, KOTOPBIA PETIAMEHTHPYET MOPSIAOK U
poLenypy rporiecca OCYILECTBIIEHUS CyJIOITPOU3BOJICTBA 1o
aJMUHUCTPATUBHBIM JenaM. 1 aTo sBisieTcss mokaszareneM HEBBICOKOTO YPOBHS
Pa3BUTHUS JAHHOTO BUJIA CYIOIPOU3BOJCTBA.

B uerBeprom maparpade «CynedHasi MpaKkTHKa, NPaBOBasi KyJbTypa H
NPaBOCO3HAHME)» WCCIENyEeTCs] HBIHEIIHEe COCTOSIHHE CYyIeOHON TpPaKTHKH,
NPaBOBOM KyJbTYpbl W MPAaBOCO3HAHUS MPABOBOW cUCTeMBbl cTpaHbl. CyneOHas
IIpakTUKa BpeTHamMa B IOCIEOHHE TOJbl IPETEPHEBACT ONPEICICHHBIE
U3MEHEHHA. B dacTHOCTH, NPUHATHE psAJa HOPMATHUBHO-NPABOBBIX aKTOB,
HaIpPaBJICHHBIX HA COBEPIUIEHCTBOBAHUE OpraHM3aluu ¥ (YyHKIUOHUPOBAHUS
CylleOHOM CHUCTEMBbI; TOBBIIIEHHE PpOJIM CyAa; YupexJaeHue Bo BpeTHame
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aJMUHUCTPATUBHON IOCTUIIMM, CO3J]aHUE HWHCTUTYTa TOPTOBBIX apOUTpaKei,
aKaJeMUHU MPABOCYIMsI; YCTAHOBICHUE TOJIOKEHHUN O MPU3HAHUM M UCIIOTHEHUU
pelieHuii WHOCTPAHHBIX TOPTOBBIX apOuTpaxkeil Ha TeppuTopuH BheTHama,
CO3/IaHME CyJeOHOM TMOJIUIMU, TJIaBHOW (DYHKIIMEW KOTOPOU SIBJISIETCS OXpaHa U
oOecrieueHne O€30MaCHOCTH AESTEIBHOCTH CYJEOHBIX OpraHoB, W Ap. OgHaKo
BCE€ 3TO HE JIa€T OCHOBAHUSI TOBOPUTH O TOM, YTO CyJleOHasi MPaKTHUKa HAXOUTCS
B YJIOBJICTBOPUTEIIBHOM COCTOSIHMM. B Hel CcyliecTByeT JOCTaTOYHO MHOIO
npoOneM, TpeOYIOMMX OKOHYATEIbHOTO perieHus. K ux duciy MOXHO OTHECTH
OTCYTCTBUE (DAKTUUECKOW HE3aBUCHUMOCTH CyJAd; HEJOCTaTOYHO BBICOKUH
ypOBeHb MPOdECCHOHATU3Ma CYJIeH; HAMYMe 3HAYUTENIbHOTO Yucia CyneOHBIX
pelieHuii, He OTBEYAIONIUX TPeOOBaHUS CIPABEIIMBOCTU U OOOCHOBAHHOCTH,
HEJIOCTAaTOYHBI YPOBEHb CICHHAIM3AIMNA CyJACOHON JEeATEeTbHOCTH; HU3KWU
YPOBEHb peaju3alli MPUHIMIA COCTA3ATENIbHOCTY W HaJIW4Me Yy Ccyleu
OOBHHHTEIHFHOTO YKIIOHA; OTPaHWYEHUE Cyla B HOPMOTBOPUYECKOM IPOIIECCE;
HEJIOCTOMHOE MaTepHallbHOE, COLMAIBHOE M HMHOE OOecreyeHue Cyaed B HUX
npoeCcCUOHANIBHON AESITENIbHOCTU M JMYHOW KU3HU; HEJIOCTATOYHOE JI0BEpHUE
HACEeJICHUS K Cylly U T. 1.

JIyist mpeoiosieHusl YKa3aHHbIX MPoOJieM, TI0 HallleMy MHEHUIO, HE0OXO0a1UMO
POBOJIUTH CylIeOHYI0 pedopmy, B Mporecce KOTopoi HeoOxoaumo: 1) co3math
HOBYI0 HOPMAaTHBHO-TIPAaBOBYIO 0a3y, KOTOpas ILIETUKOM H MOJHOCTHIO
yOpa3mgHuiga OBl CTaphle TPUHIUIB  CYIOTPOW3BOACTBA W BBEJNA TAaKUE
oOIIenpU3HAHHBIE  JEMOKPAaTUYECKUE TMPHUHIMIBI  CyJAONMPOU3BOJCTBA, Kak
HEMIPUKOCHOBEHHOCTh, HE3aBUCHUMOCTb M HECMEHSEMOCTh CyAel, u nap.; 2)
MPU3HATHL MOHOIIOJIBHOE MPABO CyJa Ha OCYILIECTBIEHUWE TMpaBocyaus; 3)
OTMEHUTh MHCTUTYT HApOJHBIX 3acejarenel Jaub0 BHEAPSITh HHCTUTYT
NPUCSKHBIX 3acenaresnei; 4) mepeaarb Cyay MOTHOMOYHUS MO O(UIMAIBHOMY
Pa3bSICHEHUIO U TOJIKOBAHUIO 3aKOHOB M MHBIX HOPMATUBHO-IIPABOBBIX aKTOB; 5)
W3MEHUTH HBIHEITHUI TTOIXO0/1 K BOIIPOCY O KaJPOBOM COCTaBe cyja; 6) mpu3HaTh
Cy/eOHYI0 TIPAaKTUKy HMCTOYHHUKOM TIIpaBa; 7) COBEPIICHCTBOBATh CHCTEMY
IOPUIMYECKOT0 00pa30BaHus U MOATOTOBKH Cy/IEH.

[Ton Bo3melicTBHEM Tipoliecca TJIOOAIM3allMd B TMPABOBON  KYJIBTYpe
Brernama HaOmrogarorcst uaMeHenus. lIpexe Bcero 3To MPOUCXOIUT, KOTrna
HaceJIeHUE UCIOJIb3YET MPaBo sl PEryJMpPOBaHUsl CBOMX OTHOILUEHUN U 3aIlUThI
coOCTBEeHHBIX MHTepecoB. OAHAKO TO MPOUCXOIUT BBIHYKJACHHO, MOCKOJIBKY B
YCIOBHSIX Ti00amu3aii OTHOIIEHUS MEXIy JIOJbMU Pa3HbIX MECTHOCTEH u
pa3IMYHBIX HAIMOHAJIBHOCTEM PEryJIUPYIOTCS HE MOpPaJIbHBIMU HOpPMaMu,
TPAIULUSIMUA PA3TUYHBIX MECTHOCTEW, HAlMid M T. M., a YyXX€ IPaBOBBIMHU
Hopmamu. [lo TpaguuusiM W KyJbType B KadeCTBE OCHOBHBIX PETYJISITOPOB
OOIIIECTBEHHBIX OTHOIICHUN BO BheTHaMe BBICTYMAOT OOBIYAW, TPAJHUIMH U
KoHbyIMaHckue npaswia. [IpaBo B 3amajiHOM €ro MOHMMAHUK PACCMATPUBACTCS
KaKk HeYTO 4YyXkJ0e, M B TIJla3aX BbETHAMIIEB pOJIb MpaBa Kak peryisTopa
OOIIIECTBEHHBIX OTHOIIEHWW HEBeJIIMKa. B peanbHOW J>KU3HU OHHM CTaBsAT
MOpaJIbHbIE HOPMBI BBILIE HOPM IpaBa U B CBOEM IOBEJACHUU PYKOBOJCTBYIOTCA
HE IOPUIUYECKUMU MOTUBAMH, & CTPEMIICHUEM K TAPMOHHUHU U MUPY. DTO, Ha HAIII
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B35, 00YCJIOBJIEHO, MPEXKIE BCEro, BO3JEUCTBUEM KOH(YLMAHCTBA, a TaKkKe
WHBIMU UJICOJIOTUYECKUMU U COLMATBHO-KYIBTYPHBIMU (haKTOPaMH.

Tperbs rnaBa nucceprany  «OCHOBHBIE TEHJCHUMH Pa3sBUTHS U
npodJieMbl MOJAEPHU3ALMM COBPEMEHHOM NpPaBoOBOil cucrembl BbeTrHama)»
COCTOMT M3 JIByX naparpagos.

B mnepBom mnaparpagpe «OCHOBHBIE TEHICHIUM PA3BUTHHA IPABOBOM
CHCTEeMbI» PAacCMaTPHUBAIOTCS OCHOBHBIE TEHJIEHLMU DPA3BUTUS COBPEMEHHOMN
HAIlMOHAJILHOM MpaBOBO# cucTeMbl. BMecTe ¢ KapAUHAIbHBIMU U3MEHEHUSIMU,
MPOUCXOAUIMMHU B Pa3IMYHBIX cepax OOIIECTBEHHON >XM3HM KaK pe3yJbTar
MPOBEJICHUS MMOJIUTUKN OOHOBJICHUS U MHTEHCUBHOM MHTErpalluy, HallMOHAJIbHAs
npaBoBasi cUcTeMa BbeTHama mpereprieBaeT 3HAYUTENbHBIE H3MEHEHUs. JTO,
IIPEKJE BCEro, CBA3aHO C BHEAPEHHEM B HEE pPa3IMYHBIX MEXIYHapOIHBIX
IIPaBOBBIX MHCTUTYTOB M HOpM. Kpome TOro, mnox BIUSHUEM NOJUTHKU
pPYKOBOJCTBAa BheTHaMa 10 MOJEPHU3ALMH CTPaHbl, a TAKXKE O] BO3IEHCTBHEM
rJ100anu3aluy B HAIlMOHAJbHOW NMPABOBOM CUCTEME HaOIOJAIOTCS pa3IuvHbIe
TEeHACHIMH pa3BUTHA. K HUM OTHOCSTCS: BO3pacTaHUE POJIU U 3HAUYEHHUS MpPaBa B
KU3HU OOIIECTBA; NHTEPHALIMOHAIN3AIMS BHYTPEHHETO MpaBa; IeMOKpaTH3aLus
oOuiecTBa ¥ ryMaHM3alUs MpaBa; COOJIOJIEHWE U pacHIMpEeHUEe IpaB U CBOOOJ
YelioBeKa M TpakJlaHWHA; WHTEHCUBHOE PAa3BUTHE YACTHOTO IpaBa; yBEIMUYCHUE
3HAYEHUs, POJIM M HE3aBUCUMOCTH CHCTEMBbI IPABOOXPAHUTEIBHBIX OPraHoOB
(CyOB M MPOKYpaTyphl); pa3BUTUE CHUCTEMBbI MpaBa COLMATBLHOTO OOECTICUCHUS,;
NPU3HAHUE WM YBEIMYEHHE DPOJIM JPYrMX HCTOYHUKOB IIpaBa; COXPAHEHHE U
pa3BUTHE HALMOHAJIBHBIX TPAAULUI U KYJIbTYPBbI, U Jp.

Bo BTopom naparpade «IIpodsaeMbl MogepHH3alMM NIPABOBOM CHCTEMbD
BBUIBJSIIOTCS. M QHAJIM3HUPYIOTCS  pas3jIMyHble MpOOJIEeMbl  MOJEpPHHU3ALUU
HAI[MOHAJIbHOM MPaBOBOM CUCTEMbI, IPUYUHBI BOSHUKHOBEHHS U CYILECTBOBAHUS
3TUX MPOOJIEM U MPEAIaraloTCsl BApUaHThl UX PELICHUS.

Yyactue BeerHama B mporecce  riaobanmuzanuu  00yCIIOBIWBAET
HEOOXOUMOCTh ~ MOJICPHU3MPOBATh  HAIIMOHAIBHYIO TMPABOBYIO  CHCTEMY.
MonepHu3zaiusi MpaBOBOM CHCTEMBI - 3TO TaKO€ KadeCTBEHHOE H3MEHEHUE
CYILIECTBYIOIIEH IPaBOBOW CHUCTEMBI, KOTOPOE HCIOJIb3YyET OIBIT IPABOBBIX
CHUCTEM 3alaJHOr0 IIpaBa, OJHOBPEMEHHO COXpaHSs IPEEMCTBEHHOCTb B
pa3BUTHH COOCTBEHHON MPABOBOW CHCTEMBI M HE pa3pymiasi €€ OpraHudecKoro
€IMHCTBA, TMO3BOJSIET NpaBy Haumbonee HP(PEKTHUBHO BBIIOJHUTH CBOE
HazHaueHue B oOuiecTBe. OIHAKO B yCIOBUAX BbeTHaMa mpouecc MoiepHU3aluu
CTAJIKUBAETCS C Pa3IMUHBIMU IpOOJieMaMHu, OT PELIEHUSI KOTOPbIX, B KOHEUHOM
cyeTe, 3aBHCHT pE3yJbTAaT IMPOBEACHUS TMOJIUTHKHA OOHOBJICHHS CTpaHbL. ITO,
IpeKIe BCEro, 3aKI0YaeTcss B HEIOCTATOYHOM YPOBHE Pa3BUTHS MPABOBOM
JNOKTPUHBI, KOTOpas HE MOXeT ObIThb NpH3HaHa KOHLENTyalbHON 0a3oi
MOJIEpHHU3AIlMU HAI[MOHAJIBHOW TMpaBOBOM cucTteMbl. Kpome Toro, k dHciIy
OCHOBHBIX MpPOOJIEM MOAEpPHHU3AIMM MPaBOBOW cUCTeMbl BbheTHama OTHOCSTCS
IIPOTUBOPEYMBOCTh MEXKAY JEHCTBYIOUIMM BO BbeTHame NOJUTHYECKUM
PEKMMOM M MHOTMMHU 3aUMCTBOBaHHBIMU MPAaBOBBIMHU 3JIEMEHTAMH, Pa3HHILA
MpaBOBOW MEHTAJbHOCTH M KyJbTyp 3amaga u BocToka, coxpaHeHue
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HAllMOHAJIBHOM  KYyJBTYpbl B  YCIOBUAX YIUIyOJIGHHOM MHTErpallud U
ro0anu3anuyd Kak BEeAyIIMX IPOILIECCOB COBPEMEHHOI'O MHpA U OTCYTCTBHE Y
PYKOBOZCTBA CTPaHbl YETKO BBIPAXKCHHBIX MPEATIOUYTEHUN ONIPEACIICHHON MOJEIH
nmpaBa, KOTOpas Hambojee COOTBETCTBYET (PAaKTHUECKUM YCIOBHUSAM CTpPaHbl U
CJIOKMBIIMMCSI Ha IPOTSDKEHMM THICAYEIICTHEH MCTOPUM BBETHAMCKOIO HapoJa
TpaauIUsM, OObIYasiM M CBOMCTBAM HallMOHAIBHOW KyJbTYpbl, U ap. Cnemyer
OTMETUTh, YTO C HTUMM IpoOjemMamMH cTajkuBaercs BbeTHam B mpouecce
MojepHu3auud. MogepHuszauus mpaBa uisi BrerHama cerogns, OeccrnopHo,
HeoOXoIMMa, W OJHMM M3 CIIOCOOOB €€ TMPOBEIEHUS SBIAETCA pEeUEeHIus
3anaaHoro npasa. [IoaTtomy nmpuaercst He TOJABKO NPUHITh KOHKPETHBIE MEPBI 1O
PEIICHNUIO YKa3aHHBIX MPOOJieM, OT Yero B M3BECTHOW MEpe 3aBUCUT pPe3yjIbTar
MIPOBEACHUS OJTUTUKH OOHOBJICHHUS CTPaHbI, HO M KOMIUIEKC Mep.

PaccMoTpeB coBpeMEHHBIE YCIOBUS U MPOOJIEMbl MOJEPHU3ALMH [TPABOBOM
cUCTeMbl BbeTHama, MBI CUMTAEM, YTO OT YCIIEXOB €€ NPOBEICHHS W, B KOHIE
KOHLIOB, YCOBEPIICHCTBOBAHUSA U PA3BUTHUS NPABOBOM CHCTEMBI CHJIBHO 3aBUCUT
pElIeHHE YKa3aHHBIX BBIIIE OCHOBHBIX IMpoOieM. B COBOKYMHOCTHM BO3MOHBI
TaKUe BapUaHThI:

% Pazpaboratp odunMaANBEHYI0  JOKTPHHY IO  MOJCPHU3AIUH
HAallMOHAJIBHOM IIPAaBOBOM CHUCTEMBI, KOTOpas HOJDKHA CTaTh KOHLENTYAJIBHOU
06a3oif I BCeW MPaBOBOM CHCTEMBbI, M HaNpaBleHa Ha JIOJTOCPOYHOE
NPUMEHEHHE 1 O00€CIEeYeHHs] HEPA3PhIBHOCTH, IOCIEI0BATEIIBHOCTH U
CTaOMJIBHOCTH PAa3BUTHS MIPABOBOI CUCTEMBI. DTa JOKTPUHA JOJDKHA UTPATh POIb
«TIPOBOJHOM HUTKW», «KOMIIACa» I OIPENECICHUS BCEX TOCYAapCTBEHHBIX
CTPATEeTUM, IMOJIMTHUK, KACAIOUIUMXCS TMOCTPOCHUS, COBEPIICHCTBOBAHUSA U
pa3BUTHUA NPABOBOW cHCTEMBL. [IpH NMpHUHATHM TOW AOKTPHUHBI, HA HAII B3IJI,
HEOOXOJUMO YUYHUTHIBATh: CIOXKHBIIMECS TpaJulUud U KyJbTypa HapoJa,
pasnnuue Mexay KynbTypamu Boctoka u 3anaja; KapAMHAJIbHbIE U3MEHEHUS Ha
BCEX YPOBHSIX 3KOHOMMUYECKOW M COLIMAIIbHOW JKU3HU; aKTUBU3ALMIO MPOLECCOB
UHTETpalMl ¥ TJo0anu3allid B MHPOBYIO OKOHOMHKY;  CHEIH(PHUKY
MOJINTUYECKOU CUCTEMBI CTPAHBI.

% VYcumute paboTy TO WCCICIOBAHUIO IOPUAWYECKHX W TECHO
CBSI3aHHBIX ¢ HUMHM Hayk. IIpexne Bcero, HEOOXOAUMO YCUIUTEIHHO MPOBOIUTD
HCCIIEIOBAaHUE HAIMOHAIBHBIX IPABOBBIX OCOOCHHOCTEH: HMCTOPHM TE€HE3nca
CTAHOBJICHUS, COLIMAIIBHO-KYJIBTYPHBIX, PEJIUTHO3HBIX, MOJIUTUYECKUX M HMHBIX
(akTopoB, BIMAIOIIMX Ha ee ¢opMupoBaHHe U pa3zButue u T.1. Kpome Toro,
BAXKHBIM SBIISIETCA TAaK)KE HCCIEJOBAaHUE IPABOBBIX CHUCTEM [JPYTUX CTpaH,
0coOeHHO 3amanHbiX. [Ipu 3TOM HE00X0aUMO H3ydYaTh HE TOJIBKO COBPEMEHHBIE
IPaBOBBIE CUCTEMBI, HO U UCTOPHUIO UX CTAHOBJIEHUS U Pa3BUTHSL.

% Jlns  COBEpIICHCTBOBaHUS CyJIeOHOW CHCTEMBI  HEOOXOJUMO
NPOBOANTH CyleOHyI0 pedopmy. Takue NpUHIUIBI KaK, BBIOOPHOCTH CYJIEH,
y4acTHME€ HApOAHBIX 3acenareied, NPOKYPOPCKMM Hag30p Haa  CyaoM,
BO3MOJKHOCTb H3BSTUS  BBILIECTOSIIMMH CyJaMHM J€l U3 TOJICYIAHOCTH
HWDKECTOSIIIIMM CyZaM U YUYPEKIEHUs YpE3BbIYaWHBIX CyA0B, U Ap., KOTOPBIE YKe
MEPECTAIN COOTBETCTBOBATH C HOBBIMM YCJIIOBHMSIMU Pa3BUTHUS CTPAHbI, JTOJKHBI
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ObITh M3MEHEHBI. JlJig 3TOro, MpekJIe BCEro, HaJ0 BBECTH COOTBETCTBYIOLIUE
u3MeHeHus: B KOHCTUTyLHMIO, KacalollMecs OpraHu3aluud W JI€ATEeIbHOCTU
cyneOHOl cucteMbl. BaxkHeHmum ayxom pegopMbl JOKHO OBITh YTBEPKICHUE
OOIIeNpU3HAHHBIX ~MPHUHIMIIOB OPTaHM3aIllMd W  JIEATEIHHOCTH CyIeOHOM
CUCTEMBI. B 4aCTHOCTH, 3TO TakHe, KaK: HE3aBUCUMOCTb CyJia, HECMEHIEMOCTb U
HEIPUKOCHOBEHHOCTh cyaei u ap. Kpome Toro, B pesynbrare peopMbl Cyabl
NOJDKHBI HMMETh OoJiee aKTUBHYIO pPOJb B HOPMOTBOpPUECTBE, a CyaeOHas
MpaKTUKa JOJKHA OBITh OJHUM U3 BAXKHEHIIMX HCTOYHHUKOB HALMOHAJIBHOTO
rpasa.

% Heob0xoaumMo TOAHATH YPOBEHb NPABOCO3HAHUS HACEICHUS W
YCHIIUTH Tporarasay (GopMUpPOBaHUs HOBOTO 00pa3a )KH3HU, B OCHOBE KOTOPOTO
JSKAT COOMIOJICHNE 3aKOHOB Kak O0OmIe00s3aTeNbHBIX MPaBUI  TTOBEICHUS
rpakgad. HyxHO Takxke co031aTh COBPEMEHHYIO IIHPOKOAOCTYIHYIO 0azy
HOPMaTUBHBIX aKTOB, B TOM YHCJIE B AJIEKTPOHHOM BH/JIE.

% [losTamHo M3MEHSTh, OOHOBIATH NOJIUTUYECKYIO CUCTEMY B CTOPOHY
o0ecrieyeHHsl  IJIACHOCTH M NPOPECCHOHATIBHOCTH B JEATEIBHOCTH
rOCyJapCTBEHHBIX OPraHoOB, 00ECIEeYeHUs] KOHTPOJS CO CTOPOHBI HAacelleHus,
paciIupeHus 1eMOKpPaTHUECKUX Hayal, YTBEPKACHHUS HE3aBUCUMOCTHU CyIeOHbIX
U JIpYyTUX MPAaBOOXPAHUTEIBHBIX OPraHOB BJIACTH, HEMOCPEACTBEHHOTO Y4YacTus
rpakJaH B YNPABICHHM JEJIaMH TOCYyAapCTBa U B HAA30pE€ 3a JEATEIbHOCTHIO
rOCyJJapCTBEHHBIX OPTaHOB, FOCYIAPCTBEHHBIX CIY>KAIIUX U JOJIKHOCTHBIX JIMII.

% KauecTBeHHO = W3MEHUTh  NPABOTBOPYECKYIO  JEATCIHHOCTb.
HeobOxomumo, mpexnae  Bcero, CyHIECTBEHHO  YBEJIWYUTh  KOJIMYECTBO
npodeccnoHanbHBIX  nmemyTatoB  HammonampHOTO — coOpanumsi.  CozmaTh
npo(ecCUOHANIBHBIIT M HE3aBUCHUMBIA OpraH IO SKCIEPTHU3€ HE TOJBKO
3aKOHONPOEKTOB, HO ¥ BCTYIIMBIINX B 3aKOHHYIO CHUJIy aKTOB, T.€. IEHCTBYIOIIMX
3aKOHOB W MHBIX HOPMATHBHBIX MPABOBBIX AaKTOB. 3J€Ch pedb HJIET 00
yupexnennn Koncturyumonnoro cyna. Kpome Toro, HeoOX0auMo MPUBJIEKATh
HapoJ B OOCYXICHHH 3aKOHOTPOEKTOB, YTOOBI HE TOJBKO yBEIUYUTH KAuECTBO
3aKOHOB, HO U (PaKTHUECKUM 00pa3oM OTpa)kaTh BOJIO Hapoja B COJAEP)KaHUU
3aKOHA, TEM CaMbIM 00ECIIEYUTh BHINIOJIHSIEMOCTbh MPUHSTHIX 3aKOHOB.

¢ Pemenmus WHOCTpaHHOTO TIpaBa JOJDKHA OBITH IIEJICHAIIPABICHHA U
HUCXOOUT HE TOJBKO M3 TMOTPEeOHOCTEH BPEMEHHOTO XapakTepa, HO W eme
HEOOXOJUMO YUUTBHIBaTh CHUCTEMHOCTb IPAaBOBOM CUCTEMBI, (PaKTUUECKUE
YCJIOBHSI CTPaHbI U €€ IPABOBBIE TPAAULIMH, KYJIbTYpY.

B 3aknaioyeHMM TOABOAATCS WTOrM IPOBEJEHHOTO  MCCIIEIOBaHUS,
(GOpMHUPYIOTCS OCHOBHBIE BBIBOJBI, MPEAJIOKEHHUS 1O COBEPIICHCTBOBAHUIO H
JNanbHENIIEMY pa3BUTHUIO TPABOBOM CHUCTEMBI CTpPaHbl, NpEAJaratoTcs IMyTH
pelIeHuss MHOTHX TpoOiieM, HEeW30€KHO BO3HUKAIOMIMX IPU MOAECPHU3ALNN
HAI[MOHAJILHOM MPABOBOM CUCTEMBI B YCIOBHUSIX UHTETPALlMU U TTI00aTN3alluy KaKk
OCHOBHBIX ITPOLIECCOB COBPEMEHHOT'O MHUPA.

OcHOBHBIE 10J102KEeHH S TUCCEPTANMHU U3J10KEHbI
B CJIeAYIOIIUX MyOJuKanusx o0mum o0bemom 0oJiee 4,3 1m.J1.:
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